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Can a Salesman Be Fired 


for Not Selling? 


Insurance Company of 
within the 


7 HE Prudential 
America acted “reasonablk 


exercise of managerial discre 


charging an insurance agent 


tion in sales remained 


+ 


“alter sutticient 
him to improve,” 
issued findings of a board arbitration 
The board—composed of A 1 Wood for 
the union, Donald Geiger for the 
Harold ‘J 
heard the 
the administration and 


Arbitration 


assistance 


according 


Dworet, impartial chairman 


Tampa, Florida, 


and 
Case 1n 
rules tl 
Association 

a contention by the 


Union 


Answering Insurance 
Agents’ International AFL-CIO) 
that the practice of discharging an agen? f 
poor production is nonexistent and was 
fact not effective prior to the 
the board held 
union as president had been 
that, that 
for poor production had become the 
In terminating the 


mstant cz 
cited by 


decide d 


that the case 


before and since time, dischars 
com 
pany’s practice agent’s 
services, the company exercised a manag 
reserved undet 
with the 


employer 


ment right exclusively 
an article of its 


to it 
contract union 
that the 
management not 
modified by the 


In its discus 


provides retains 
all rights of 


abridged, 


which 
specifically 
delegated or 
agreement’s broad coverage 
sion, the board pointed out: 
“The Employer has the right to select its 
employees and the right to discharge them 
for justifiable cause. There are many things 
other than those contained in an agreement 
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included because they = are 


accepted by the parties as 


Agreement between 


agreed upon and sign ito an agreeme! 


Likewise, Employer may discharge an 


production sales remains 
the lowest after assistance 
him Such 
by the Emplove1 


\greement 


been given 


Che union had sought reinstatement of 


agent with full back pay. It argued that 


parties had indicated that “the 


} 


standar« 


for judging an agent’s performance is al 
and that that 
satisfied. It 


discharge 


individual agent’s best effort,” 
standard had 
that 


agent who was doing his best and 


been maintained 


under such a practice an 
meeting 
turning in a_ sub 
ruld he 


happened to 


contractual standards, 


stantial amount of new 


business, c¢ 


terminated merely because he 


be in a district where other agents were 


outstanding producers. In a 


Sswer, the boai 1 
members found 

“With the 
throughout the 
number of men it 
and policyholders, the 
Company is certainly in a position to know 
The contention 


Pruce 


Country and the 


wide coverage ot ntial 
Insurance 
large employs to. sell 
insurance service 
what to expect of an agent 

of the Union that if a man 


that is all that is expected of him cannot be 
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‘Tuts ISSUE IN BRIEF 
an expectancy in the amount of business to [Thomas G. Corvan believes that all 
be attained in a designated Debit. If a 


accepted without considering the result of 
such effort. The Company justifiably has 


claims personnel should have a legal 
Debit does not meet with the Company’s education. At page 151 he outlines 


expectancy, Management has the right to several methods that will help cut the 


make the necessary changes. Management 


has the rigl 


expense of operating a claims depart- 


t to expect production from all ment 


a reasonable rate. % 


‘ 
Chere must be some standard or lit The only person who can cut down 


satisfactory and unsatisfactory pet accidents and insurance rates is John 
\ man doing his best does not Q. Public. At page 162 A. E. Spottke 
mean th n is meeting this sets forth some of the basic causes of 


Full tim ffor ot sufficient; nd wil 


gh insurance at many 


result of the ngures lat t the compan hi done to com 
unts in business 


company justified the agent’s d 
vy showing that he had been ade op! re infinitely more liable 
trained prior I being made to I an are others. These 
sible ) | > had received t n atter within certain people 
are not a lb verience alone 
William A. Tillmai into some 
! ical criteria 
lents See 





quitur will 
isive, role 
t action wu 


had 
reasonable progress in production 
be | { resign and seek 


in which he 


compared 
$244,349. On 
ae interviewed 
» reminded him 


Statement 


manage 


a pro 
the coming ar. He 
uld try 


amount 
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that he was satisfied with his income, which 
low. The manager 
of his continuing help and 
agent’s staff manager. The 


assured the 
that of the 


was then 


was agent 
latter 
to continue to assist the 
planning, prospecting and _ closing 
This the staff did. The 
record between January and August of that 
was next to last in the 
being an 


directed agent in 
sales. 
manager agent’s 
yeal 
last 


always 


district, 


man 


had an excellent 


vas then in il) health. 


The next 


oe 


employee 


record, 


interview 
when the 
from Prudential’s director 
read as follows 

s 
of discussion 
Manager, 
about yout 
carefully reviewed \ 


since you came into the business 
they are disappointing and re 

of response to the efforts 
agement to arouse your int 


\ 


your cooperatiol 


‘A large portion of your pr 
been written for you by 
Although he has 


the new business opportunities 


your Sti 


demonstrated in tl 1 


your area, vou have made 


to follow 


no € 
through on your ow1 
Manager and Staff Manager 
you constructive suggestion 


means to improve your 
ou have riven 


do not intend 


“We will not 


condition to continue. The 


every 


to make any effort 


permit this unsatisfactory 
people in your 
territory are entitled to adequate Prudential 
protection. The Company is entitled to 

you contribute fair share to its 
gress \ attitude, 
| 


have displayed, cannot be condoned 


“We have decided to grant you 
opportunity to demonstrate that 
perform adequately in the sales area of yout 
work. This is with the distinct understand 
ing, however, that you are being placed on 
probation; and that, if your record in total 
Net Paid-For New 
for the 


sonable 


your 


negative such as 


Business (amount basis) 
months, and for a rea 
thereafter, is not at 
approximately equal to the 
it will be necessary to terminate your services 
and Agreement. 

“We this will not be 
necessary and that you will take immediate 
steps to strengthen your 
bring about an 


next three 


period least 


District average, 


sincerely hope that 


habits in 
improvement in 


work 
order to 
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Your Manager 
continue to 


your record. and Staff 


Manager will offer you con 
this 
help 
However, you will be expected to cooperat: 


fully 


structive 
and 


suggestions on 


ways to do 


will extend you every possible 


and also use your own initiative to 


bring about the desired results. 
acknowledge receipt of 


When the district 


letter to the agent—v 


delivered th 

vhose 1957 
production as ot t ‘nd of August had beet 
$112,435 as compared with the dis 
wer $204,000—he 


Manager 


| combined 
l 


\ 


only 
1 


trict average discussed 


it first stressing its im 


portance ] ‘ : tl presence 
stall manager, 


the terms of |} 


manage! stall manager 


plan to work witl I 


bationary weeks, fr 


December 23 


tember 30, 


that year | that he was placed 


on pre bation, t] age anked last out 
1] 


56 full-time 


assistal Ce 
bu production remained 


district averag \t 


ictior 


ha ave 
Ly cember 
1958. the distric 
by almost $19,000; in 
agent’s ] luction d 


Manager 1 


omted 


1 
I 
tions 
} 
I 


+ 


would 
final decisi 


agencies. On February 7. 


intormed the agent th 


age! 


failure to approximate the district average 


] 


during his probation, his services were being 


terminated and that hi last dav of 


February 21, 
held, 


services ot e agent it ha 


vas to be 1958 


The company hearing, 


terminating the | 


exercised a management right exclusively 


reserved to it under the collective bargai 

ing contract; | | 

lation of the inv of 
| 


lor poor bt had been effective, 
known to the union, long prior to the in 
grievance; and that the union had n 
limited or modified this company practice, 
1956 bargaining 


(Continued on page 208) 
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rule or regulation in its 


negotiations, 





State Legislation 


Accident and Health Insurance 


Kansas 


] 
Police. 


mums 


ums 


2S OOO 


Pennsylvania 


beet intr 


Automobile Insurance 


Maine . . 
has established a m« 


What the Legislators Are Doing 





Children’s Torts Oregon . . . A new law provides that 


ie ; J < , no insurer, whether licensed or not to do 
me sis Seale aera e are business within the state, shall make avail 
able through any rating plan, form fire, in 
land marine, casualty or surety insurance at 
iul +. a a preferred rate to any person based upon 
lfu malicio 1 


at person H. B. 466 


fictitious grouping of t 


Minnesota, | 

B South Dakota . .. This state has a bill 
with similar provisions as those contained 

Oregon's new v (above). It has not, 


la 
vet, been enacted into law. S. B. 58 
Texas ... This bill would make it un 


tentu cit uctiot 


ni les ot vi or any person, firm, corporation o1 
land, H. 1). 286; Oregon, H. B. 3 ag thereof to take or attempt to take a 
statement from an injured 
; ; person within 15 days from the occurrence 
Contributory Negligence c 4] ae o important qualifications 
m or firm taking the 
e interests that are ad 
( e a bar to recov vel se of the injured perso1 
Indiana, 3. 304; Montana, H. B | 

384; Ohio, H. 13. 131; Oklahoma, H. B. 678; 

Texas ae he at nt of re 


1 Vel 


t 


Fire Insurance 


Arizona 


pay a loss within 


policy—providing 
Doing Business a demand 


Connecticut . . . Senate Bill 7 Hd 3S mcmnass penne per See 


1). 766 


South Dakota . . . Senate Bill 64 if e 


aw would provide for a standard 
1 


licy. The policy form woul 


“Standard Policy 


Guest Statutes 
Arkansas .. . Senate Bill 130 would pro 
was transported 
tomotive vehicle or au 


Or myurres 


) minors 
New York 

at 1 pers« Ww hic od n a motor vehicle 

ld | action for 

the vehicle 

Was caused 

misconduct of 

wher of the vehicle 


(Continued on page 173) 
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How to Make a Claims Department Pay 


By THOMAS G. CORVAN 


In this article Mr. Corvan outlines 
a method to cut claims department ex- 
penses. One suggestion is that all 
claims personnel be legally trained. 
Another is that settlement policies 


be revamped to become more realistic. 


THERE AN ANSWER 


Statistic 


$14 milli 


Should Be Done 


What Should Not Be Done 
There have been instances here a cas 


( 


loss ratio at 


Claims Department 





Mr. Corvan is a member of the New 
York bar. He is an attorney, Public 
Service Mutual Insurance Company. 


administration of the casualty claims depart 


loss 


ment along the lines described above, 
ratio will drop substantially, esprit de corps 
will be developed among claims personnel, 
and red ink will be blotted out on 


bal Ince 


claim 


sheets 


Suggested New Procedures 
and Policy 


Need for a uniform claims policy.—lunda 
that there should be 
nation-wide claims that 


mentally, I believe 


policy 


ie basic 
should be 
dent and should be applicable to the admin 
istration of both claims and that are 
There must be an end to the “on 


again” 


set down by the claims vice presi 
suits 
pending 
claims policy of pushing 
a record number ot settle 
than the individ 
just to get the case off 
untreeze_ the 


again, off 
In one year tor 
nents—even paying more 
worth 
the books, to 


then, the 


ual Case 35S 
reserves, and 
vith mount 
claims offices hold back 
nothing \ “fair but 
to all third 
and stand 


office, to 


very next year—taced 
having 
settle 
claims policy, applicable 

should be initiated 
ardized by the company’s 


offices 


ing losses 
and, literally, 
firm” 
party cases, 
home 


govern local claims 


Cases (suits or claims) may be classified 


as follows 


(1) The no-lhability case may be said to 


include situations where the insured auto 


is struck in the rear; where there is evi 
lence I collusion: where the floor premis¢ s, 
falling 
where the injury claim 


(chronic); 


as backed up by photos, show no 


condition or hazard; 


is nontraumatic where there is 


evidence of fraud or misrepresentation; or 


where the plaintiff is a repeater; etc. These 


are the files on which substantial resistance 
should be should be 
denied; should 
there must 


made, where payment 
investigation evidence 


trial; and 


where 
be built up for where 
be the courage to see the case through for 
verdict. It should be 
that the 


defend 


a defendant's made 


known to the local bat 
sion will and 
When the word passes around regarding a 
policy of no payment or no-liability 


respect will be gained. 


claims divi 
resist spurious cases 
cases, 
more Closely related 
to this what 


May 


discussion is the problem of 
to do with the typical “nuisance” files 
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I suggest that if there exists a fair injury, 
no-liability facts be im- 
pressed on the attorney for the plaintiff or 
nuisance adjust- 
ment payments be kept to an absolute mini- 
many thousands of dollars will be saved 


the existence of 
claimant and “necessary” 


mum ; 


(2) The 
where 


questionable-hability case arises 
intersection colli- 


could be held 


gaimbler’s 


there is a two-car 


sion in which either driver 


at fault, 
t ssup Or 


and the outcome is a 


where there is a case of a fall 
on premises, the injury is good (minor frac- 
ture), and the liability issue is a substantial 
fact of the 
condition 
after the 
and the 


negotiation 


question ol existence of notice 
ot the 


\\V he Te, 


hese are typical cases 


facts have been analyzed 
injury evaluated, a compromise 
should be initiated In 
for business reasons or public policy, 
But 


main 


such 
cases, 
offer can be tendered. 
should be 
bread-and-butter 


a reasonable 


these adjustment figures 


tained at a level 


(3) The outright-liability case includes ac- 


tions where the plaintiff is a pedestrian 


insured’s car at a 
insured 


struck down by the 


crosswalk; where the defendant 
strikes the plaintiff's car, which has stopped 
light, in the rear; 


construction case, the defendant-mason sub 


for a red where, in a 
its agents or employees are 
for dropping a brick or cinder 
block on the skull; where the 
defendant's car clearly goes through a stop 


contractor or 
responsible 
plaintiff's 
where the defendant’s car goes out 
ot control 


sign; O1 


and mounts the sidewalk In 


such cases of obvious liability where the 


dete nding 


will eventually be bound 
penalty 
would it not be 
this 
the in 
to keep 
it in claim and even to attempt to dispose 
of it on a “first call” 
quainted with one carrier’s policy of send 


carrier 
to pay, primarily due to the facts 
against the defendant, 
better, if at all 
type ot 


sured 


possible, to service 


case—as first reported by 


as fast as possible, to try 
basis. I am ac- 


ing one of its assistant claims managers 


out to see a claimant on a serious knock- 
down case where there is a possibility ol 
settling the 


would be 


matter on a first-call basis. It 


obvious error to send a young, 


inexperienced investigator on such a mission 


Today there 


more 


Better office organization. 
appears 
workable, 


to be a crying need for a 


more economical organizational 


setup of a claims department in most large 
cities. One can go on for pages, describing 
the different types of organizational protocol 
that exists among the many carriers, but | 
see no need of describing what we already 


know. It does appear that many casualty 
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carriers are still maintaining separate claims 
and legal departments, with authority re- 
garding the disposition of cases split right 
down the departmental line of authority, in 
a red-tape straight jacket so replete with 
departmental protocol that decision-making 
hampered Decisions—the 
promptly 


business 


is completely 
right 


are the 


decisions—that are made 


heart and soul of any 


casualty insurance 


Frankly, I see 


organization, and_ the 

industry is no exception 
= } 

no need for separate legal and claims 

a divided authority, each 

with the other for 


influence In 


departments with 


department competing 


more personnel and more 


such a situation the big issue is which 


department carries more weight. This is 


getting away from the “big picture’”—the 


proper handling and disposition of claims 


files 


The time has come for claims de 


partment to be termed the “ ise,” and 
organized along upward lines like a ladder, 
where each step in the handling of a claim 
it develops in the 


thicker, 


and hen Suit, as 


Omce and as the file gets 
step up the ladder in the chain of 
mand where the correct decision 


dispositior of cases is made 


time 
ting tl 


| am sugges 


+ 


balanced organization: 


setup 


(seneral claims manag 


Assistant manager (suits) 
Assistant manager (claims) 
Assistant 


disability 


manager (compensation and 


benefits) 
final 


chiet 


pranage) Is 


the ottice and the 


The genera aumns 


decision-maker of 
co-ordinator of all claims activities Chis 


should be 


interest in the irts system 


gentleman attorney and take 


close local 
and in bar-association activities in the area 
that the claims department is servicing 


He should be 


participate in_ the 


required to go to court and 


pretrial 


periodically ield 


superior court 


settlement drives that are 
by the 


quent ¢ 


judiciary of the 


] 
higher courts. Fre 


ourt appearances means, 
that much more respect 


higher judges, 
the company’s claims posi 
establish a court entree that 1s indispensable 

' 


today If a plaintiff's counsel hires high 


trial counsel to facilitate disposition 


trial 


caliber 


for the pretrial and settlement dis 


cussions in the chambers of the higher 


then why not have the claims 
lend 


settlement dis 


court justices, 


department of the defending carrie1 


dignity and weight to the 


Claims Department 


cussions by having the general claims manager 


present at those discussions ? 


No longer can a casualty carrier tolerate 


claims manager an 


who 


having as its general 


individual who is not an attorney; 


takes no local interest in court or bar 


activities; who sits in his mahogany-paneled 


court, and acts 
the de 


settlement discus 


oimee, retusing go to 


through 
fending carrier in major 


inferiors who represent 


sions in the chambers of the high-court 


judges; who 1s not only unknown personally 


to the who also does not par 


with the top 


judges, but 


ticipate in adjusting suits 


plaintiffs’ counsel The question is self 


answering, in that there exists no need 


for that type “functionless” manager 


charge 


needed “at 


issistant aun 1anag im 


/ 


suits can easily u ‘ he 


torney necessary plead 
Ipervision ol 
suits in 

5 involved 
Settlement 
Manage! 

$3,000 to $10,000. 


Is ability, experi 


yrompt 
uld 


latory, 


admit 


have elimina 
ment by 


Lil¢ 





claims manage 1 chat ot * 


“Don’t be cheap on investigations,” 
the author emphasizes, “for if you 
are short on facts, the claim or 
suit will be more expensive.” 


claimant first; see the 
‘t, In many instances, 
nsured can come by mail 


to accentuate the need of 
ivestigations in order to 
a liability suit, I might 
t is very frequently over 
for finding out the name 

first attending physician 

Your investi 

uncover that the 

iagnosis is radically 

of the doctor 

attorney produces at 

to the first physician whe 
plaintiff, the attorney's 

a disinterested witness, but 
opinions, and is an M. D. fre 
estify by that attorney 


f identifying the first 
Was seen In a recent Cas¢ 
ntiff claimed that the taxi 
a passenger came to a halt 
downtown Manhattan 

of the cab after paying 
ceeded to walk bel ind 

iss to the other side 

street conditions, 

at the cab slipped 
e plaintiff to the 
er admittedly assisted 


restaurant across the 


passenger did not 
t him there About 


Insurance conipany Was 


] 
el 


minor incident In the 

ible time had expired \t 

the Case on the 

was instituted within 

lhe facts seemed simple: a 

strian knocked down by a sliding taxi, 
admitted to by the driver. But the picture 
hanged after suit had been instituted, for 
it was claimed by the attorney’s doctor 
that within 12 hours after the knockdown, 
the plaintiff had been admitted to a nearby 
hospital, with a history of being struck by 


a vehicle and complaining of shock, frac 


examin 


supervisor concernins , 


tured humerus and wrist, periodic uncon 
sciousness, and two fractured ribs. At the 


roving investigator vil < c 1 time ot 


initial Tacts and WnMed 


discharge from the hospital, the 


radio-telephone to ru plaintiff’s left shoulder had frozen. The 
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ntiff was in his forties, a well-salaried 
inessman with substantial | 


ost earnings 
| ‘ 


ind medical expenses. At first glance, this 
case had all the earmarks ot an obvious 
liability case, and a substantial « 
peared warranted An alert assistant « 

t differently 


defense doctors. 
$ mal al nilat 


Checkup on 


arriers shout 


Claims Department 





state that it is my experience, corroborated 
a dozen top orthopedists used by 
25 per 


by nearly 
the defending carriers, that nearly 
cent of all fracture claims should be very 
cautiously scrutinized. Frankly, I would 
like to see the rules of court practice changed 
to the extent that they would allow the 
examining orthopedist for the carrier to take 
X-ray plates of the plaintiff and 
compare them with the plates submitted by 
Conversely, the plaintiff's at- 
review the 
company’s 
end result 


his own 


the attorney 
torney should be allowed to 
taken by the 


Faced with this, the 


plates detending 
radiologist 
would be a lowering of the number of trac- 
ture claims. 

In any event, if the claims agent learns 
that the plaintiff's claim is one of a fracture, 
an orthopedist should be assigned to examine 
the plaintiff many 


instances of doctor 


here are simply too 
assigning the wrong 
(a general practitioner) to a major- or mul- 
tiple-fracture case. Companies should avoid 
using a “repeater” doctor and should assign 


whose training fits the cases 


Ones 


\ firm attitude on the part of the carrie 
well pay off in end results. For 
example, in a fracture case, if the attorney 
to produce the X rays 
information regard 


might very 
declines, or refuses, 
or to disclose necessary 
plates (or if the 
properly marked according to the standard 
of medical ortho 
pedist should refuse to continue the exam- 
Accordingly, the should 
refuse to recognize the fractures on pretrial 


ing the plates are not 


practice), the company 


ination carrier 


till the information is supplied. In this way, 


when settling a fracture claim or suit, the 


claims department will not be taking a pig 


out ola poke 


Carrier’s examining physician.—A genuine 
ettort to select M 1D.’s, par 
com 


must be made 


specialists, Who are not only 


medically, but 


ticularly 


petent also proven expert 
courtroom 
fields ot 
such 1s 
the basic medical issue of the case. It comes 


Who needs the brainy medical 


tactics ot a 
true in the 


witnesses in the 
This is particularly 


orthopedics and neurology, when 
down to this 


authority who cannot disclose convincing 


defense medical testimony to a jury: 


In most jurisdictions the detending in 
surance company is allowed but one physical 
examination of the plaintiff, in normal cit 
Accordingly, the defense must 
most of this opportunity to ex 


done by 


cumstances 
make the 
amine the claimant. This can be 
(1) avoiding the physical examination of the 
plaintiff in the attorney's office and scheduling 


the examination in the doctor’s office (here 


156 


a more thorough, less pressurized examina- 


tion can be held) and (2) prior to the 


scheduling of the physical examination, sub- 
mitting the hospital record of the plaintiff 
to the gompany doctor for his review. The 


comprehensive 
‘Too often, the 


physician can get a more 
view of the medical picture. 
carrier doctor is sent to the office of the 
plaintiff's attorney, only knowing the name 
of the plaintiff and, under pressure, “at- 
tempting” to conduct a physical without 
even knowing the facts of the accident. A 
résumé of the accident facts should be for- 
warded to the doctor at the time the com- 
pany assigns him to examine the claimant. 


\s a thought to the 
we must not paramount 
as to whether a physical examination of the 
plaintiff is even needed. The claims exam 
iner should not blindly pick up the phone, 
after reading the file, and call his doctor’s 
office and arrange for a physical. He should 
then phone the plain- 


above, 
point 


companion 
ft rget the 


check the facts first, 
tiff's attorney and, by sufficient questioning, 
inquire about the injuries. After 
talking to the attorney, he should realisti- 
cally analyze the situation. Are the injury 


many im 


alleged 


strictly subjective? In 
stances, he will thus come to the conclusion 
that, essentially, the plaintiff’s medical alle 
gations are but “grunts and groans,” suff 
to maintain the suit. If so, then 
why order a physical? It will be obviously 
negative, By cutting down on the 
number of physicals, | estimate that a large 
carrier in a major metropolitan area could 


claims 


cient only 


anyway. 


save, in administrative expenses, from $25,000 
to $50,000 per veal 


Medical defense? yes or no.—A paradoxi 
cal problem, which continually faces claims 
managers and defense counsel, revolves 
question as to whether or not 


should be inter 


around the 
medical defense testimony 
posed as part of a carrier’s defense of an 
When and where is the proper time 


to put in a medical defense ? 


action. 


Since an overwhelming majority of suits 
terminate in adjustment, the answer to this 
question must reflect the ultimate purpose 
ot the allowing the 
suit to get settlement. 


carrier's reasons for 


to trial instead of 


he following rules may be suggested: 


(1) Where the 
ous, bona fide and unquestioned, no medical 
should be put in; that 
would only be adding coals to the fire. Why 
build up the plaintiff's case? 


plaintiff's injury is obvi 


defense testimony 


(2) Is the defense on trial to defeat the 
suit or to deflate the suit? 
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lo defeat the plaintiff's case, the defense 
| to go all out to fight the tacts ot 


to skip the medical 


have 


the accident occurrence 


and battle the facts, with a superb investigation 


plaintiff’s suit 


cases where there is unquestioned 


lo deflate the 


those 


particularly 
rainst the defendant and the 
outrageous—the facts 
skipped but the medical should be 
belittling the 


nd impressive medical experts 
I 


money demand is 


njury with com 


extremely 
plaintiff 
the defendant could rest on the flip 
letermined 


erposed, t 


le tacts of accident are 


where the outcome for the 


a med detens¢ 


SViTipat 
VN iilpread 


Check list of attorneys. 
industry are all too familiar wi 
he C | Index 
\ssociatior 


] Bs 
I abetica 


rie? wo? 
isideratiol 


listing 


Is idea, on 

extremely active lawyer 
a check back 
| 


closed files 


V4 


Claims Department 


simple Chere have been enough instances 
ot informational leaks about the amount ot 
the file 


tentionally, to 


reserve, either inadvertently or in 
unauthorized persons. The 
kept confidential, 
tip-off to the 
other side as to how the company intends 
suit. The only known 


reserve figure must be 


because it is a guide and/or 
to treat a spc cific 
way to keep reserve figures confidential is 
to list the books and to 
restrict to only 


reserves in maste! 
access to the master list 


supervisory and management personnel. 


Forward Look 
as to Claims Personnel 


failure of any business 
very often directly attributable 
This is al- 

Numer- 
ublished to the 


st of these 


quality of its personnel. 


claims field 


laims men in 
y, education, 


le that makes 


lefinitive 
romising 
he imter 
om within 
salaries to 
a claims 


scout’ 


ims and 


involved 


matters 


dispensably 


anes themseives 
| 
attract the 
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starting 


today A good 


young 


young lawyer of 
lawyer's 


most 


salary, predicated on the 


signing a pledge, seems 


appropriate. 


no-practice 


The pledge not to practice law should be 


honored by all company employees. The 
possible income derived from a side practice 
should be statistically calculated and added 
to the basic salary of claims men, Paying a 
salary that takes these things into considera 
tion insures undivided loyalty, without which 


no claims department could function 


Training.—An_ educational 
new and regular 

in most companies. 
the home office; others maintain excellent 
on-the-job training 
mandatory, and I can only shake my head 
organization that 


out an educational program. 


program {for 
claims employees exists 
Some have a school at 


facilities. Training is 


at any declines to carry 


I can state quite candidly that the great 
lack of today among claims 
personnel is an inadequateness of knowledge 


educational 
of medicine and where it interplays witl 
law. Courses in anatomy, physiology, 
cal therapeutics, medical terminology 
medical jurisprudence must be given to all 
examiners, 


medi 
and 
management 


supervisors and 


personnel. 


Promotions.—About this ticklish subject 
I once heard a claims vice president say 
“Let your guide.” But 
that man was an individualist—a thoroughly 
successful claims executive who 
that “X” element of aptitude and was abl 
to administer, some years ago, a very 


conscience be yout 


] 
possessed 


well 
run claims organization. 


Times have changed. Casualty companies 
do a sprawling business across the 48 states, 
with branch and 
the small, close-knit claims organization of 
the past, administered by 
ceased to exist. 


numerous claims offices, 
individuals, has 
There must be, within each 
claims department, a definitive set of regu- 
lations concerning promotions from within 
Assurances of a stabilized program of pet 
within the ranks 
plus excellent salaries based on position and 


initiative are the 


sonnel promotions from 


cornerstones on which an 
organization builds esprit de corps. Without 
enthusiasm, merely bide thei 
time on the job and merely “tolerate” 


superiors; such a situation 


employees 
their 
will cause the 
organization to operate on routine and not 
on cooperation among the group 


Key claims positions.—Jhe most difficult 
administrative problem in the casualty field 
is the selection of key personnel, that is, 


the management staff. Although I am all 
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for maintenance of organizational “morale” 
predicated on the theory of promotion from 
within, we must face reality. In numerous 
instances, the young, apparently promising 
law graduates who were hired some years 
either (1) have not up to 
sufficient to step into management 
or executive level or (2) have left the com 
really talented 
this) for 
fields 
dustry or private practice, 
and still on the 
“deadwood.” 


earlier shaped 


maturity 
instances, 


pany (in many 


claims men have done more 


such as in 
leaving behind 
payroll the 


monetarily productive 


company 


The situation as it exists today, 


personnel 
The in- 


situation 


much be desired. 


recoup the 


wise, leaves 
surance industry can 
by having its claims vice president initiate, 
through one of his home-office assistants, a 
“talent directed to 
for exceptionally competent claims men—in 
and out of the company 
This 


scout” program search 
: 
to fill management- 


level positions kind of a program is 
indispensable to any casualty carrier which 


operates on a nation-wide basis 


Quality Settlement—Accentuation 
of Palatable Adjustment Figure 


The “quality 
the problem. 


settlement” is the crux of 
makes the cat 
loss on the 
the year his is it, 


this 


This is what 


rier operate at a profit o1 fiscal 
sheets at the end of 
effort that 
will be effort 


and any falls short in 


direction wasted 


} 


First of all, let us get down to definitions 


and basic premises. Since approximately 90 


per cent of all casualty claims and litiga 


tions terminate in settlement, it behooves 


every carrier to make sure that every settled 


case is closed on the basis of a wisely 


negotiated and money-saving basis. 


other words, the most important 


quality of the 


aspect oft 


a claim file is the settlement 


heure 


In analyzing the problem of amounts 
paid in settlement to dispose of claims and 
suits, the additional should be 
that facts on 
a negligence case is predicated fall into a 
factual pattern. For 
include (1) the 
) the 
) the sideswipe case, (4) the 
the-white 


observation 


made most accident whicl 


routine example, auto 


hit-in-the 
intersection 


Cases rear Case, 


(2 collision 


(. 


two-cal case, 


? 
? 
5 


jumping-of 
line case, (5) the chain collision 
case, involving three or more vehicles, (6) 
knockdown involving 


adult and (7) the passenger cas¢ 


the pedestrian 
infant o1 


case, 


Since the factual patterns more or less fall 


into certain categories of the only 


cases, 
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real differences among cases is the question 
of the 


spc cial 


injuries—major or minor—and the 


damages, whether great or small 


arrive at the in 


Only 
] 


Deductively, one must 


escapable and logical conclusion 


vhen a claim file is properly analyze: 
properly evaluated and properly neg 


will it be profitably 


Chere 
ylicies practiced by this 


I shall 


closed for the 


exist several over-all settlement 


nation’s casualty 


ompanies describe a few 


I ike 


sticks his 


(1) The “ostrich” settlement policy 
African bird 


1 


in sand at tl first 1 of 


famous that 


dat ver, 
duck for 


which 


] 


a lawsuit and 


ry little o1 regarding im 


nm, just handing the ove! 


interposing the 


he depositions. As 


nothing is done till the 


papers 
outside law firm for 


Cant 


in settlement 
; 


might have been 


earlier and more 


settiemel! 


ttled 


claims an 
lerel dant 11 


light 


an actual case 


sured’s car a red 


Claims Department 


and was struck in the rear by the plaintiff's 
car. The plaintiff's “claim” of headaches and 
$150 settled by the 
$500—amazing, 


property damage 
defendant 


but true 


(4) The “fair but firm” settlement policy: 
This is the modern, business-minded and 
common-sense approach to the claims problem 
of today. It forthright and 
determined effort by management to nego- 
“dollar 
to dispose of 
dictates 
\s to unmeritorious mat 


Was 


carrier for yes, 


consists of a 


tiate on a basis of seeking value” 


in settlement amounts paid 


ee en titah 


se cases While commo! sens¢ 


should be adjusted 


ters, there should be a firm refusal to be 


buffaloed into adjustment 


critically important in a discussion 
terms, particularly “dol- 


that this busi- 


to define 


” We al 


ness of disposing « laims is 


ce pende nt o1 


rewd claims neg ms based on an ap- 


r all practical 
| down to a “horse 


purposes 
trading” affair, wh 1 the company acts 
plaintiff’s attorney 
Unquestionably, 
claims agent to 
he best possible 
the list price 
is the guid- 
were brought 
men, there 
han red in the books 
sition of pending 


vs blindness to think that favor 


claims 
he disp 
settlements can be carried 


Such 


talented 


and examiners 
ducted by 
claims managers 
authority 
settlement 


wit! 


stment 
1 

W KeY 
invested 
respected by 
value on the 

This 


retrial hearings 


tiation 


g judges 
should not be 
good 


true for 


settlement 
trial 
pretrial, for 


settlement per 


disposi 


case, 


ill be discussed. 


remarkable instability 


ustment 
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Premises Case 


Company A 
Facts: The plaintiff, a 32-year-old 
married and a housewife, attended a dinner 
suburban country W hile 
dancing, she allegedly slipped and fell on 
the dance floor due to debris- 


woman, 


dance at a club 
specifically . 
coffee. 


four days 
fracture of the left 
closed reduction 


tion of the 


Injury: Hospitalized for a com 


minuted humerus 
claim of continuing limita- 
arm bowing, et 


possible ¢ 


Special Damages: 
Hospital 
Doctors 110 
Miscellaneous 65 


$150 


Total $325 


Physical 


checked out as 


Examination: She 
recovered D1 aS 


recovery 


Carrie) was 
note: 


excellent 


Liability: 
denied by 


The question of notice of the condi 
all of the 
the jury. 


tion waiters created 


an issue oO! tact tor 


Outcome: The 


W hile 


settled for $1,850, 


calendar 


Case Was 


pending on reserve 


Post Mortem: Of 
of differences, the 


course it is dithcult to 
similarity of the 
would be 

\ sought 


governed by a 


The correct 
the whole, 


course settlement, 


company and got a 
company B, “welfare” 


too much. 


capsulize actual cases; all 
material tacts is « 
provided it could be 


dollar 


adjustment policy, blundered in this case by 


Company B 
Facts: The 
married 


plaintiff, a 
and a 


41-year-old woman, 


housewife, claiming part- 


tme employment as a_ secretary in_ het 
husband’s real estate office, attended a wed 
ding of a hotel 
and, slipped and 
fell over some debris, believed to be wedding 


floor 


relation at a downtown 


while dancing, allegedly 


cake, on the dance 


Injury: 
minuted 


Hospitalized seven days for a com 
tracture of the right humerus 
reduction mntinuing 


open claim of 


disability. 


some ce 


Special Damages: 
Hospital $200 
Doctors 125 
Miscellaneous 100 
Votal $425 
Phy stcal 


checked out as 


Examination: She 
recovered—Dr. Y’s 
extremely good prog 


Carrie was 


note 


NOSIS 


Liability: None of the interviewed 

vaitresses knew of the alleged floor con 
tion. Only two of the knew of 
the plaintiff 


an issue of fact for the 


Waitresses 
The question of notice created 


jury 


Outcome The case was $6,500 


just prior to pretrial 


wing for slight shades 
Both had identical coverage 
adjusted reasonably. On 


settlement On the 


bvious 


value other hand, 


paying 


Automobile Case 


Company A 


Facts: The plaintiff, a 37-year-old 
driving to work, 
While 


and properly stopped for a red light 


stopped, his car was forcibly 


the rear by the defendant's car, 


tailed to stop in time. 


Injury: The plaintiff, temporarily stunned, was 
taken from the scene in a police car to a 


stayed overnight. He 
a private M. D. for 


where he 
treated by 


hospital, 


was later 


160 


engineer, 


approache d an intersection 


struck from 


which had 


Company B 


he pla tiff, the 40-vear-ol 


cars similarly 


The plaintiff's 


ir by the defend: 


m behind. No othe 


involved in the 


coming up f1 


collision 


Injury: The plaintiff tossed about 
and declined to be taken by police to a 
hospital, but told an 


his own M. D 


officer he would see 


later, he was treated by his 
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plaintiff 
reporte d 
ncussiot 


1] 


but all were 


examination 


a 


1ess 


[The End] 


CALIFORNIA CONSIDERS ESTABLISHING AUTO ACCIDENT COMMISSION 


{ I I rT rornla gest iu La nt \ se il 
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The author explains the direct relationship between insurance costs 


and traffic accidents, pointing out that drivers set their own rates. 


Automobile Insurance Rates 


Make a Barometer of Accident 


Vr. Spottke ts vice president, Allstate 
Insurance Companies. He ts a membe 
f the board of directors, Nationa 
Safety Council, and assistant to th 
chairman of the business advisory pane 
President kisenhower’s ( 
for Traffic Safety. His article ts re 
printed, with permisston, from the Oct 
her, 1958 issue of Trathc Quarterly, 
Copyright 1958, by the Eno I 
w Highway Traffic ( 


ynrinittee 


undation 
mtrol, In 


themselve s, 


| RIVERS, 


automobile insurance ri , and they 


doing a good job of Insurance 


tl otal 


are not 


premiums are based on numbet 


Ss among a group of drivers and 


‘ 


oO accident 


the cost of these accidents; and, as traffic 
safety people know, both the frequency and 


severity of accidents have increased at an 


alarming rate 

By applying the rules of careful driving, 
the public could eliminate more than 
of the 


about a sharp reduction in insurance 


accidents immediately 


miums. Safe driving ts the only x 
down on accidents and msuranc: 

statement highlights the direct rel 
traffic 
something to keep 


between effective satety efforts 


doing Insurance 


miums at the lowest possible level 
1 
lowering 


1957, 


Progress has been made in 


the death rate per mile traveled. In 


the number of fatalities actually decreased 
by 1,100. Further 
in the 


injury and 


improvement was made 


bodily 


{ 


early part of this year, yet 


property damage 
tremendous volume, 
fatal 


influence On insurance rates 


rise Because of the 


they tar exceed the accidents as an 
last year traffic accidents reached 
staggering total ot than 10 


About 1.5 million men, women and children 


more million 


suffered personal injuries. This is a number 
equal to the combined populations of Boston 


and Pittsburgh—more 


162 


casualties in = one 


continue tO 


year than our armed forces suffered during 


World Wars I and Il. 
At the 


expensive Phe 


accidents are getting 
total dollar 


accidents went well 


same time, 


more cost of 
the nation’s 1957 


beyond the $5 


trafic 
billion 


actually 


Insurance 
paying out 


mark, 


companies have been 


more money for claims and expenses than 
from policyholders in pre 


result, 


they received 


miums se insurance rates have 


states and Canada during 


up in all 


two vears This in itself is not 


prices of most things we 


msurance 


owever, prices for other yroducts o1 
H | t tl product 


services inch up steadily and quietly. In 
surance premiums change in sporadic spurts, 
often causing misunderstanding among the 


public 


Rates Raised by Costlier Claims 


Che explanation for higher rates is costlier 
claims and more of them. Causes of claims 
are all around us 


(1) More 


congestion and collisions 


drivers and more cars 


(2) Faster cars—bringing more = serious 


accidents and more damage 


(3) More 
public’s preterence, with today’s body styles 
almost all 


costly cars, dictated by the 


making damage expensive to 


repair 

(4) Higher 
well as higher court 
(exceptionally high 


headline Ss. but the 


damage suit judgments, as 


costs and legal tees 


jury awards may get 


noney comes out Of the 
por ket of the public). 


(3) Increased medical and hospital costs 


(6) Inflationary effects on payment for 


wages lost, and on the other elements ot 


accident costs, making any accident more 


expensive than ever before 
In recent years, insurance policies gen 
been broadened to provide the 
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While 1957 
automobile ins 
cult conditions 


losses set an all-time high, 
urers operated under diffi- 
for some time. The National 


Bureau of Casualty Underwriters, com- 


prising one lar 

with 112 mem 

1958 that thes 

million in the 
it 


mobile lability 


erage which pr 


ge segment of the industry 
ber companies, reported in 
e companies had lost $216 
past three years on auto- 
insurance. This is the cov- 
otects against bodily injury 


osts and property damages > to others 


Of this amot 


By A. E. SPOTTKE 1957: $64 milli 
] 


Jf, 


955, when the 
policyholder more protection. While the 


price of the basic insurance product has 4; 


the industr 
creas rates at 2 a" s 
increased, rates are up far less than are the companies last 


rious | s ft tec . ost oO 
various element that affect the cost I liability claim 


repairing Cars « ie $100 in premi 


\s an example, th 1 t crease over the 


major insurer recently state hat, | during the ¢ 


last 20 vears, wage rates | gone 
794 4 , ' Sampling 
231.7 per cent and medical as rise! 


‘onsiderably, with hospital room costs alor 
I 


continuati 


lent W 


going up more than 200 per cent. Whole 
general have 
1937. Meanwhile, 
is company’s automobile lability in 
ates across the country have gone 
an average 50.9 per cent despite improves 
coverage and more expensive car repairs 


\ new car in 1957 cost 139 per cent more 
than one in 1942 \ front tender w 


per cent more, headlamp assemblies were 


Unprofitable 


) several hundred per cent, he declared The 


127 per cent more and windshields were 


‘ 
*t 
Obvio , the chance of : ing finan 


loss now 1S greater for tl person who 


adequate insurance protection. Aut 


} 


insurance has become more vita 


motorist and his family than ever 


Companies Suffer $250 Million Loss 


Ready availability of dependable aut 
mobile insurance is taken for granted in out 
country \s an outstandins 


mmpetitive enterprise at work, 


ance industry provides an 


service in our society 


insurance 


underwriting Oo is estimated 
in 1957, 1¢ < l oa! several hut 
1 companies underwritin wotor cal 


1 
hon more 


in claims and expenses than they collected 


risks paid out more than $250 mi 


in premiums for automobile insurance. One 
company alone suffered a $14 million undet 


writing loss during that yea 


Automobile Insurance Rates 


int, $147 million was lost in 
mn in 1956; and $5 million in 
accident loss situation en- 


tered its present critical phase. Indicative 
I I 


y's giant problem, the 112 
vear paid out $116.70 in 


costs and expenses for each 


ums taken in—a 
$108 paid out for each $100 
tly vear of 1956 
f casualty companies 
indicated a 
trend, Presi- 
he American 
vorted The 
nembers of 
automobile 
1958 than 
fact 


-reases 


Trend Continues 


FIVE ‘ Isurance 


nnual automobile issue 


1958), commented on 


results industry 


years 


much 


costs may 
increases, 


going into 
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effect may b« 


approximate ly 


based on loss experience 


two years ago 
words, the 


1958's 


companies otten 
inflated 


miums at 1956's lower prices 


' 1 
values whil 


Determining Rates 


Chen, too, it can take up to two 


for a company to realize the benefit of a 
premium hike on an individual’s coverage 


For instance, a perso | ewed | 


policy ju before 
effect 
for almost a year before 


When 


may have cove 


miums are increased 
1 


up, the higher ann a 


by the company or 

as 1 provides pro 
Every driver will 

down | 


creased and why 


Lone 


accidents and 
Usually, | 


questions are 


Chna4&rts, 


answere d, 


maps, tabulat 


tronic computers, 
must be charged e; 
pay claims and mec 
ter 


f liability 


mined by these general fac 


Where you live. 
or busy suburbar 
al iccid 
] 


drive on rura 
rapid movement 
Is Causing trafnc 
comparable to tl 
instances Rates v: 


and city to city 


How you use your car. 


driving you do—for pleasure, for 


work has a bearin 


ror going to 
number of miles you drive and your chances 


of having an accident 


Age of youngest driver.—\I 
more if a male under 
car. Chis 


164 


charge 


surcharge 


that under-25 male drivers, as a group, have 


many more accidents than av drivers 


But studies show that traine 
record ‘ h un 


Most 


price 


drivers 
have better driving 
trained companions. 


pe iu I tO * ffer 


msurance com 
reductions on 
policies protecting young drivers who have 
completed 


accredited high-school driver 


aining courses 


More 


SIX rating 


specifically, most companies have 


classifications of urban drivers 


] 
a tainly 


ile driver 


Tt collision 
that 
] 


additional factors, 


ages apply 

are conside 
1V¢ Cal witl lots ot 
expensive accessories 


build 


accident So your 


d it costs more to 
rate 1S 


ac ide ae EEC que ncy and 


department 


mission 1s 


Rates Determined 
by Local Accident Costs 


Comparison ot rat 


itry and among different classes I 


eadily shows how their collective 


experience determines how mucl 


or insurance protection 
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Motorists in congested metropolitan areas, bureau rates of $89 for a “10-20-5” policy 
for example, generally pay higher insurance in Chicago and only $32.80 in Denver. 
rates. Suppose an unmarried male resident These figures do not include premiums 
of Chicago under age 25, the principal for comprehensive physical damage, col 
driver of a car, buys a policy from one of — ]ision, medical payments, uninsured motorist 
the member companies of the National protection, and other desirable coverages 
sureau of Casualty Underwriters. This | Emphasis on this wide variation among in 
person, who is in the highest individual cuyrance rates mav be an effective method 
rating classification, would pay $223.40 a of bringing home the economics of the 
year for protection against damage claims traffic problem to all who drive 
f up to $10,000 for injuries to one person, 
up to $20,000 for injuries to two or more , 
persons in a single accident, and up to Community Traffic Plan Saves Money 
$5,000 for property damage But a similar In communities where people have joined 
resident of Denver, where accident losses in effective citizen traffic safety programs, 


are not so great, would pay only $101.60 insurance rates often have been maintained 


the same coverage at a lower level or reduced, even in the 


Other companies’ rates vary to a degree face of extreme inflationary forces. In St 
ese. but the bureau rates are fre Joseph, Missouri, for instance, a concerted 


quently cited for illustrative purposes. As traffic control and accident prevention pro 


indicated by the rating classification plan gram not only is saving lives and reducing 


some drivers, like some areas, have proved injuries. It also is saving cooperative 


themselves much better risks an others citizens thousands « ollar n automobile 
The family man who doesn’t drive to work, Insurance premiums, ¢ ared with other 
his car in his business or allow anyone cities in the state 
A 25 bel ind the wl eel would qualify Ne \\ 
+} 


adult pleasure rate He we | % by « 


Local Accident Costs Determine Local Insurance Rates 


Dallas Citizens Traffic Commission Leaflet Citing Commercial Rate Differences Between 
Dallas and City X in Southwest to Encourage Local Business 
Support of Traffic Safety 


lass CB 2 
long-haul operating i all ‘ounty, bt 
not Harris OT rrité leffers 
Cralveston, et¢ 


Total $768.00 


(These are one-vehicle figures on minimum cover f $5,000-$ L0,000-$85, 000 


insurance), based on reports of Dallas Insurance nt ociation. ) 


Automobile Insurance Rates 





writers for its member reveal 
that St. Joseph had _ the 


any Missouri urban rating territory for lia- 


companies 
lowest rates tor 
In some 
lower 


bility insurance on passenger cars. 
driver classifications, its 
than the 


which 


rates were 
territory, 


rural 


“remainder of the state” 


covers the smaller towns and 


areas similar recog 


Other companies give 
nition to St. Joseph’s lower accident costs 
by establishing a reduced rate schedule for 


the area 


Che significant difference between rates 


in St. Joseph and in other rating territories 
passenger automobiles is illus 
bureau premiums for “10-20-5 
coverage for adult pleas 
Joseph, $52; Springfield, 
state, $63.80: Joplin, 
Louis Suburban, $65.40; Kansas 
City Suburban, $65.40; Kansas City, $78.40; 
and St. Louis, $99 


for private 
trated by - 
liability insurance 
ure drivers: St 
$63.80; remainder of 


$65.20; St 


Perhaps 
strings of the 


an appeal to 
would be as 
effective in promoting safe driving as would 


the purse driver 


be a plea to help save lives. 


Insurance-Savings Appeal 
to Business 


One of the most effective written requests 
traine satety group 
Dallas 
Commission (see table) 
Automobile And 
Answer This Re 
bold letters on 


for support of a citizens’ 
is a leaflet recently 
Traffic 
Your Savings On 
Betore You 

statement in 


prepared by the 
Citizens 
“Check 
Truck Rates 
quest” is the 


the cover 


leaflet charts rate differences 


between 


Inside ‘ the 
effect 


Southwestern city 


then in Dallas and another 


major Coverage costs 
are listed for four types of business vehicles 


Dallas 


trainc 


and usages. The annual savings to 


businessmen, resulting from a bette 


rec rd, are apparent 


The pamphlet that 
for commercial automobiles operated within 


notes, tor instance, 
respective cities “in 
the annual pre 
liability cover 

Che Dallas 
citizens’ group does not claim all the credit 
for the rates, but it 
that sound and consistent public backing of 


a 50-mile radius of the 


business of manufacturing” 


mium savings 1[o1 minimum 


age is $70 for one vehicle 


lower does point out 


official traffic programs can save insuranc¢ 


money. 


In a similar way, many newspapers have 


performed a public service by presenting 


traffic accident insurance 
The San 


Examiner, in an excellent three-part article 


the economics ot 


costs to their readers. Francisco 


166 


this year, noted that basic automobile insur- 
rates in San Francisco are “thirty- 
three-and-one-third percent higher than in 
Angeles,’ and explained the 


ance 
Los reasons 
why. 


The Los 
time, presented an enlightening 
insurance, and concluded that traffic accident 
costs are too high in Angeles, as else- 
and that it’s up to the 
keep insurance premiums down. 


Angeles /::.xamuiner, at the same 


series on 


Los 


where, driver to 


Companies’ Striving 

for Low Operating Costs 
No one 

panies and the state insurance departments 

Roughly three 

United States 

majority 


least of all the insurance com- 


likes to see rates go up 
quarters of families in the 


own at least one car; the great 


have insurance coverage 


Insurance companies strive to reduce 
operating expenses to keep costs at a mini- 
mum for policyholders. Volume processing 
and mechanized operations help reduce the 
cost of handling the staggering quantity of 
hgures and of forms and 


that 


policy records 


every insurance company is required 


to maintain 


built-in ceiling for rates 
high degree of competi- 
both 
Reflecting insur- 
ance companies’ concern for the [ 
their product, Vestal Lemmon, 
manager of the National 


Independent Insurers, an association repre 


In addition, a 
is afforded by the 
tion 
and 


within the industry, from price 
service standpoints 
price o! 
general 


Association of 


senting 300 firms, recently noted 


‘In the production and distribution in- 


dustries, the only major cost items are 


labor, raw mate rials, and overhead These 
change only because of variations in supply 
and demand and the inflationary cycle. In- 
creases in labor and overhead costs hit the 
casualty insurance companies, But the 
additional 
can neither predict nor 


little 


too, 
companies are at the mercy of 
forces which they 
bear relation to 


and which 


general economic trends.” 


control, 


Mr. Lemmon designates changes in the 


styling of cars, and higher jury awards, as 
the uncontrollable and principal reasons for 


insurance company losses 


Repair Costs Compounded 
by Complex Designs 


The vaulting cost of car repairs com- 


monly receives much of the blame for rais- 
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ing automobile insurance rates. Automobile Repairing of People Costs More, Too 


manufacturers gear their product to the c ‘ 
The price of compensating injured people 


also has skyrocketed. With the increased 
volume of traffic, the number of claims, legiti 


public’s taste, and people have demonstrated 
a preference for beautiful cars 

Fancy bumpers and grills, built-in head mate and imaginary, has risen correspond 
lights with multiple lamps, elaborate rear jyoty. Every element of cost in compensating 
decks, sweeping fenders, extensive orna these claims has been subject to inflation 
mentation all are part of the trim One Medical care in general. doctor bills and 


that yesterday’s minor sideswipe hospital treatment all have grown more 


in major repair costs today expensive This affects the amount insur 

len vears ago. ; O1 ire h the ance companies pay under bodily injury 
lower-priced ‘ liability coverage when their policyholder 

\ 1958 model Is re sponsible for an accident. It also affects 

improve visiot claims under medical payments coverage 


o replace Phi for the insured and occupants of his car 


nt or more, United States Department of Labor in 


inflation in our dexes reveal thi the fi quarter of 


1 


as reflected in the consume 1958, hospital room rates had risen 91.8 


An owner of % gn-pi ' per cent from the average cost in the years 


1947-1949. Physicans’ fees rose 36 per cent 

hat time. New and improved medicines 

ave deep, ost more, too. The man unable to work 
the hurd th aes f ~*~ loses more 


scuripture | > I rT I Il 


metal It takes a skilled metal worker to on tod au f pay scales. Claims 


repair small damage Major damage is tor In é up % lis Salary 
almost irreparable tten costs more 
than $100 t 


o install vy panels in cases 


$30 fend air jobs three or 


repair costs are up on all 
combination of ten commonly $ 1 , it becan $517 his ad 
damaged parts on one 1947 model cost $307, ‘ ( in and went over $700 
including labor, to repair that Com 7 he public al as become more 
rts and labor on <% 5 | aim co 10u rsonal injury laims 
Power kes, po 
engines and transmissi 
Oning are more expensive 
f skilled 
repall delays 
erican peopl 
s¢ 1m 
“wel 


D 1 I un stant 
public asl I unde! and, fo on: © ane t red act iden e 


pal mally 1 ards have mad 


cost 
no means can all of the climbing re 
attributed to more stylish de | x | Ob 1 nd today’s in 
complex, functional improvements O n | n New York 
Increases in factory wages and metal prices State, the award ver: 1 | than $3,000 
also figure in costlier automobile part For 7, the < ri vas m han $11,000 
example, the f l fen r for a 1953 car 
cost $24.37 in . ‘od the same fer 


for the identical car costs $34.85, a 


Public Pays for Higher Jury Awards 


\wareness of th act hy ised 


ief Justice 
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Supreme Court to note that courts have a 


duty to exercise care lest a “fatal financial 
burden” be imposed on insurance companies 
through unusually high settlements by jury 
verdicts out of sympathy for the plaintiff 
\n attitude has developed to the effect that 
if the defendant is insured, he will not be 
hurt by a settlement. Some 


; large 
tallaciously reason that 


jurors 
“it is only the in 


surance companies that pay 


Each high award is cited to judges as 
many more, 
more. The 

Newspaper 
huge amounts 

that 

suits automatically call for big 


some cases the jury has taken it upon itself 


and those, in 


chain 


prece dent for 
still 
mushrooms 


turn, for reaction 
accounts of law 
suits seeking give prospec 
injury 


figures. In 


tive jurors the idea personal 


to award the claimant an amount in excess 


of his request. Recently, a jury suggested 
an award of $25,000 to a woman who asked 


for only $7,500 


automobile claims get to 
still are settled there But 


handed 


Actually, few 
court and fewer 
judgments 


set the 


down by juries tend to 


pace on out-of-court settlements 
Mr. Lemmon. has that 


spectacular verdict we hear about, there are 


said “for every 


dozens of unpublicized cases where insut 
induced to make 
substantial out-of-court settlements of legally 


ance companies - » are 
weak but emotionally appealing claims, be 


cause of the devastating blow a ‘run-away’ 
plaintiff verdict could render to company 


reserves and assets.’ 


We must be concerned, however, with more 
than the spectacular, high-cost traffic acci 
Even minot1 
tlements totaling thousands of doll 
should be 


every 


accidents can add up to 


irs 


Jury settlements, by all means, 


reasonable and adequate in 


Many 


deciding on fai 


Cast 
1 — ] 

juries exercise splendid judgment in 
compensation for persona! 
injuries. However, anything beyond a just 


award merely raises the cost of insurance 


for all automobile owners 


Poor Drivers Pay Penalty 


Automobile insurance is still a tremendous 


bargain. You never know when you might 


lave an accident. Over 50 per cent of the 


killed in 


involved in a 


fatal accidents had never 
een 


that 


serious accident up to 


time 


If the present trend continues, the chances 
are that sooner or later, the great majority 
of drivers will be involved in some kind of 
You might, 


traffic mishap. for instance, go 
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for four years without an accident, yet an 
average property damage claim equals the 
entire insurance premiums for approximately 
seven years, Without setting anything aside 
for the companies’ necessary operating ex 


bodily 


about 34 full vears of premiums to pay the 


penses. The average injury takes 


claim 


companies are in business to 
To keep the rates of all their 


policyholders as low as possible, they have 


Insurance 
pay claims. 


selective in the risks they 
The National Underwriter 


face of accident 


every right to be 
will underwrite 

notes that, in the rising 
costs, 


“probably every insurer in the country 


is trying to be more selective Evidence 
that a 


turned down 


in the industry is growing number 


of motorists will be 


Drivers that no insurer wants to cove1 


are placed in an assigned risk plan, organ 
ized by the companies to provide coverage 
for these unwanted drivers. ‘The plan parcels 
them out to the regular insurance companies 
How 
share depends on the volume of automobile 
The i 


and rates for 


many assigned risks the companies 


insurance each writes 


limited in amounts, 


coverage 1S 
those with 
violations on their records are much higher 


than those that other motorists pay 


There are various categories of assigned 
risks. Not all are 


drivers, for 


poor drivers. Certain 


young instance, primarily be 
cause of the poor record of their age 


have difficulty 


group, 
insurance with 
Those 


Same rate as 


may obtaining 
out going to the assigned risk plan 
without violations pay the 


those who are not assigned risks 


However, a large number of accident- 
prone and otherwise unfit drivers are among 
the assigned risks, and these persons should 
not be 


is a privilege, not a 


licensed to drive \ driver's license 
right. A person who 
should not be 
such circumstances 


is unable to earn a license 
entitled to drive. Under 
he would not require insurance, rates 


level 


and 


undoubtedly could be kept at a lower 


Strengthened driver-licensing laws will 


reduce accidents and lower insurance costs 


by removing unfit drivers from the road 
In Illinois, 46,000 drivers were assigned to 


insurance companies under the assigned risk 
Vhis 


previous 


year ended June 30, 1958. 
increase of 5,000 over the 
New York State, the 


pool has grown to 210,000 or 


plan in the 
is an 
year. In assigned 
risk more 


drivers. 
BK. RR. 


ton State assigned risk plan, who has seen 
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thousands of poor drivers from a vantage school teachers qualify as driver training 


point, has some personal observations on instructors They are teaching approxi 
raffic accidents and violations: “We nee« ately . oung people and a s the 
traff lent 1 lat W 1 mately 90,000 you le and adults tl 
driver training in the schools, an — skills and attitudes of safe driving during 
increase in the minimum licensing age to the current school year. Since the Allstate 
8 and better enforcement with more rigi college grant program was initiated in 1953, 
18 1 bett forcement th 1 | I] t | m was initiated in 1953 
penalties. There’s going to have to be a_ grants have totaled $460,000. High-school 
drastic change in our thinking.” instructors trained by the college programs 
; , h feat = | = 
Turning careless young drivers loose with aaa instructed, turn, more than 1 million 
, ap ° ° : ‘“ stu nts in sat driving 
a driver’s license after violations is “wors¢ este ne : 


than turning a careless kid loose with a dee The company is a major source of safety 


rifle,” Mr. Haffner believes “Most of the literature, annually distributing approxin ately 
time he can hit only one person at a time + million Allstate-produced accident pre 
with a rifle, but there’s no limit to the vention pamphlets These are made avai! 


number he can kill with a cat Fines don’t able to individuals, traffic safety groups 


mean anything \re we faced with manda schools. and other communit\ 


organiza 
tory jail sentences to put enforcement tions Substantial grants-in-aid have been 


across: made for many years t rganizations work 


ing to improve traffic engi ng, enforce 


ment and education u currently 


recelving sucl 


Insurers— assistance incluc American 
Accident Prevention Leaders \ssociation of Motor 


tors, American 
tactors rt Program. 


| eset 
e accidaen 


t 


ie best way to keep rates 
| 


‘-e the number of accidents 
vears, the insurance industry has p1 
vided substantial leadership in working 


thened driver licensing, effective 


strengt 


i¢ 
and local public support organizations, bette: 


enforcement, uniform traffic laws and y, ¢ rusad ‘ ontinuous 


1 


ll as establis! I n l I I eases \s 


more adequate roads, as we 
ment of more high-school driver-educatio1 al It, LI,29V OF I ducational, intorn 
grams ally tr ‘ ap] ad in newspapers 


ount 
The Allstate Insurance ompanies ar¢ 


1 
taking part idustry accident preventiotr 


efforts throug le safety crusade 
ee the crnsade, people: everywhere Cog Gee 
are beimeg 1 leds themselves x 

families to Public Support 


suraged oO om ¢ rm al citize1 In 1957, Allstate 


ower, and im 


public opinion 

ible and necessary 

officials acknowledge 
| 


responsibilities, th 


standing 


med cal pay 
ro 1 1 . j } 
During 1958, the Allstate Foundation and I al i ity O rage 
\llstate Insurance Companies made grants 
to 38 college Ss and universities in the [ nite d 


States and anada, helping 1,500 
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In addition to the grants for driver educa 
tion described above, most automobile insur 
demonstrated their 
education by 


have 
value of 
lower 


ance companies 


belief in the driver 


offering insurance rates to trained 


In doing this, the companies 
public and edu 


young drivers. 
have helped convince the 
this vital 


cators of the efficacy of training. 


Action Plan for Drivers 


Che public can take constructive steps to 
Here 


suggestions addressed to the average 


help reduce the cost of car insuranc¢ 
are five 
driver: 


(1) Resolve to improve your own driving 


habits by driving defensively to avoid the 


acts of others. Approximately 85 


to 9V9O~ pei 


} 
careiess 


cent of accidents result from 


human error 


(2) Join in or form 


help 

groups or programs As each 
rate based on the accident record 
community, your 


will reduce 


who live in the 


reduce accidents also your in 
premium By supporting their 
people of the community can 

traffic 


noticeably, and work for 


surance 
officials, the 


} } 


ielp increase safety awareness, de 


crease accidents 
This is happening in 


land 


(3) Take an interest in the awards made 
They should be fair- 
inadequate As indi 


smoother traffic flow. 


cities large and small across the 


in your local courts 


neither excessive nor 


cated, unreasonably high award 


important tactor in torcing u 


p 
mnsurance 


(4) If vour high-school-age son or 


drives, be sure he or she passes the driver 


training course in school If vour local 


high school does not offer driver education, 


encourage it to do so 


(5) Keep your car in good repa‘ 
Phere the 
will be 


a garage chances of having it 


damaged or stolen measurably 


duced. 
Much 


involved 


more than insurance premiums is 


Rising rates are only the barom 
big loss is in 


annual deaths and 


eter of the accident trend. The 
the 38,000 to 40,000 
1.5 million other casualties, 


in the tamihes 


loss 


bereaved and the bodies crippled. ‘The 


ability 
affects 


time, talent and productive 
The itself 


Public tax money must be used 


is in 
wasted. 


economic loss 
everyone, 
accident invest'gations, court 
Payment for prop- 
medical, and 


hospital costs, and loss of income due to 


to pay tor 
time and jail sentences. 
erty damage, legal, surgical 
absence from work adds up to a depressing 


drain on our country’s strength. 


Put in another way, if the economic lo 
resulting from automobile accidents in 
United States last had 
the saving could have financed 


averted, 
190,000 new 
facilities to 


year been 
school new hospital 
accommodate 260,000 patients 
potential 1957. automobile 
dents could have financed about 500,000 new 


rooms or 
The economic 
wasted in acc 


family homes. It clothing 
for half the 
the vear or a day’s supply of tood for every 


world. 


also could buy 


population of the nation for 


person in the 


Drivers Set Own Rates 


With so much at stake, the public should 


be reminded continually that it is in every 


one’s interest to help save lives, prevent 


and lower the economic cost 


accidents. It 


injuries 


highway cannot be stressed 


too strongly that careful driving is the most 


important factor in achieving these goals 


Insurance 
don’t 
They merely gather the 


and lowering insurance costs. 


company rate makers really mak 


rates at all facts 
and figures of accident experience and costs, 
and much the 


must community to pay 


from these determine how 


charge im your 
claims and meet the expenses of doing busi 


ness. 


The insurance companies will continue to 
work hand-in-hand with traffic safety officials 
to the distress- 


traffic and insurance 


everywhere Being closest 


ing accident situation, 


people fully realize the impelling need for 


counteraction by all the people, the com 


panies and the communities in the land. 


} 


will be most effective whet 


and Mrs 


are not only the most effective life 


Our efforts 


we convince M1 American Driver 


that the \ 


savers and accident preventers, but also 


their insurance rate setters 


[The End] 


own 


Government hospital plans in Canada have resulted in a substantial 


reduction in business. The Health Insurance Institute reported that public 


acceptance of the supplementary coverages has offset some of the losses. 
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A Person Drives As He Lives 


By WILLIAM A. TILLMAN 


University of Western Ontario 


afte drivers 
Thi article 1 reprinted 
ston, from the December, 
the Industrial Bulle 
\ York State Deft 


EXCeSSIVE 


parent re la- 


use tt 


activity, 


ent on him 
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that of 


few de 


their 
taxi—which very 
mands and offers considerable freedom from 


to remain in present position 


driving a makes 


authority. 


the many 


acquaintances 


adjustments, 
had 
few friends and had a strong 
the center of attraction, often by 
talked about many 
capacity to probe 


In their social 


accident drivers 


but very 


many 
close 
need to be 


clown hey 


had 
any subject to its depth. 
Their 


be came 


be ny the 


subjects but limited 


toward the interviewer 
He represented all au 
thoritative figure. The ident-rated 
individual needed to devaluate the authority 
hgeure, 
nut” 
around in 


attitudes 
Ssigniniicant 


high ac 


and he soon referred to him as “the 


because he was a psychiatrist riding 


a taxicab. These people who had 


a tendency towards accidents re 


acted to authority by 


frequent 
devaluating it 


The few-accident group overt valuated the 
interviewer's hey 
looked upon 
him as such 

The 


language, 


position of authority. 


him as a doctor and utilized 


foul 
and 
sports 


individual used 
participated in few 


drinking, 


many-accident 
hobbies, 
interested in 


was chiefly 


and gambling. His daydreams were rather 
characteristically immature and ofttimes fan 
tastic in nature, in contrast to the daydreams 


and plans of the few-accident group 


There were few health complaints with 


the high-accident-rated group. However, 
members of the group were constantly con- 
cerned with their physiques and body build 
in contrast to the low-accident-rated group, 


had 


irequent 


whose members many somatic com- 


plaints and disorders and 
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gastric 


headaches; as a group, they had a tendency 
to morbid surface depressions. 


If married, the unsafe driver often 
unfaithful to his wife and promiscuous in his 
attitude towards his wife and children. He 
was consistently more conscious of his own 


needs than of the needs of those dependent 


Was 


on him. 

Furthermore, the high-accident-rated driv- 
distracted 
they 


easily 
hostile, 


honkers, 
Considerably 


ers were horn 
while driving. 
readily projected their own faults onto other 
drivers. This t safety 
valve; they could mentally contaminate the 
people driving around them and condemn 


served as a sort of 


them and, in this way, relieve their own ten- 
driver was more fearful of 
more 


he safe 


sions. 


the outside environment and had a 


defensive reaction towards it. 


Briefly, the cars of the unsafe group were 
‘ontained many flashy acces 
tails 


often dirty and 


baby booties, squirrel 


- ] 
sories sucl ads 


and pictures of their girl triends 


In their philosophical attitudes, they were 
little 


realistic 


matertalists, displaying concern ove! 
the past and_ little 
planning tor the tuture 


sutine, 


‘onstructive 
disliked dis 


xe neral dis 


Chey 


and 1 and had a 


authoritative structure 


cipling 


like for 


Everybody, however, has islands of these 
attitudes, and meets conflict situations to 
reacts in a primitive or 
archaic fashion. Under those circumstances, 


1s liabl to 


which he more 


everyone accidents 


Study Extended 
to General Population 
lhe 


to the general driving population 


was extended 
Of asam 
100 had had no accidents in 
had three or 
same 


taxi-driver study then 
ple 196 people, 
and 96 had 
during the 


similar age, 


the past 15 years, 
reported accidents 
period Phey all 
drove in the 


four 
were of and 


same community under similar 


hazards 


the taxi drivers revealved a ten- 


dency to gamble freely, which would reflect 


Because 


itself in a credit-bureau rating and a failure 
adult 
credit bureaus, social-service bureaus, public 


health 
asked if 


to provide for dependents, courts, 


juvenile courts were 
test 


were up on 


agencies, and 


any of these subjects were 


known repeaters o1 highway 


trathe charges 
There had been 116 encounters with thes¢ 


and 
accil- 


the 96 accident 
100 


agencies by repeaters 


drivers with no 
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accident re peat 


urt charges otl 


and_ theoretical 


so concluded, from studying 


WHAT THE LEGISLATORS ARE DOING 


Insurance Commissioner 
Arkansas 


i¢ 


Georgia 
Insut 


Nebraska 
se the | 
Ohio . 


Life Insurance 
Nebraska 


1¢ 
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ilved in many ac- 


managing and 
iced, too, 
cupied with 
stimulus- 

was to 
contrast 

se anxiety 


tension with 
They are 
belligerent 
re fearful ot 


[The End] 


Continued from page 150 


Wyoming . 


Provisions 


« 


S. B. 778; Iowa, H 


Minnesota, I 
3: New York, 


\ 


I al ] 

Connecticut, 
380; Iowa, S. B. 222; 
New Mexico, S. B 
1962; North Dakota, 


H. B. 652; West Virginia, S. B. 192. None 


ill 


ts the writi 








Res Ipsa Loquitur 


and Actionable Radiation Injury 


By GERALD L. HUTTON 


The author, a member of the Tennesse: 
is with the United States Atomu 
ergy ¢ m, IVashington, D. ( 
The opinions expressed in this article 
are those of the author and do not ne¢ 
rsartly reflect the z com 
mission or its gener COUNSE This 
article 1s reprinted from the Spring, 195 


ssue Of Tite 


OMLMILSS 


Tennessee Law Review 


\ AN has always been 
fi ° 


rm. of ionizing radiation. 


expost d to some 


At sea level 


he receives approximately 30 millirem’* pet 


ar from cosmic radiation that bombards 


the earth trom interstellar < Phe dose 


rate is greater at high An addi 
tional 50 to 80 mil \ received 


from. the 


naturally elements 


} -+} 1 91 ns } a9 
the earth, primarily uranium and thorium 


eccurrin 


Man breathes measurable quantities ! ra 


don gas, a decay product of uranium, libet 


diffused 


ingest 


ted trom th h and 


atmosphere Man also 


} 


is food 


An additional 


was introduced 


A millirem is ome thousandth 

roentgen-equivalent-man A “‘roentgen-equiv 
alent-man’ (abbreviated as rem'’) is that 
dose of ionizing radiation that when absorbed 
by man, produces a biological effect equivalent 
to the absorption by man of one roentgen of X 
or gamma radiation 
*See Martland The 
nancy in 


Malig 


American 


Occurrence «of 


Radioactive Persons 15 


Radiation Injury 


demonstrated that ionizing radiation could 


be invaluable to man in some respects and 


let} 


highly damaging or even lethal under other 


circumstances. Uranium was discovered in 
1896 and radium in 1898. Man also learned 


at an early date that ionizing radiation from 


highly 


radioactive materials could prove 


| 


damagin f proper ci is not exercised 


early experiences, 
ecades before seri 
to radiation safety 
lachines and radium 
| for radiograph- 
Medical and 
receive painful 


of X 


erective 


rays, 
equip 
thereof 
documented 
found in the 


ulates in 

external radiation 
girls ingested 
radium in the 
by 
vered 
mandible ot 
t these girls 
rs died from 

us paint 
la, anemia, 
and malig 


cases may 


Martland Oc 
Poisoning in Manufacture of Lu 
Watch Dials 92 Medical 
Association Journal 466 (1929): and Evans Ra 
dium Poisoning 37 
Roentgenology 368 (1937) 

In most instances the luminous paint con- 
tained mesothorium and radiothorium in addi- 
tion to radium 


Journal of Cancer 2435 (1931) 
cupational 
inous American 


American Journal of 
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Indiana, S. Bb. 63; Minnesota, H. F. 244; 
Montana, H. }3. 237; Oklahoma, S. B. 90. 
Some of the states have expressly set forth 
procedures to be followed in prosecuting 


such actions. 


Taxation 

Nebraska . . 
poses to impose a 3 
amount of 
received by a 


Legislative Bill 263 pro 
per cent tax on the 
direct writing premiums 
that 
The 


received 


gross 


foreign or alien insurer 
is transacting business within the state 
tax is on writing premiums that 


during the 


are 
preceding calendar year. Every 
domestic insurer would be required to pay a 
2 the 


tax of 2 amount of 
direct writing premiums received by it dur 


per cent of gross 
ing the preceding calendar year for business 
done within the state 


Oklahoma 


it would allow 


If this bill becomes law, 
credit to 
against the gross premium tax only 
Oklahoma securities have been in the 
folio the six-month which 
precedes the company 


foreign insurers 
when 
port- 
for period im- 
date the 
asserted its claim to credit by reason of such 


B. 634 


mediately 


investments. H 

Vermont Fire 
within the state 
addition to 
the 


insurers that do busi 
ness would be required 
required, 
fire pre 


upon its 


to pay, in taxes 


] pel 


miums 


now 


cent on amount of 


gross 

written 
ae 

Chis 


and 
within 
premiums 


assessments 
the state 
that 
after deducting 


business does not 


include are received for re 


insurance, all sums paid for 


MICHIGAN PROPOSES TO SIMPLIFY 


Phe Joint 
Procedural 


Michigan 


proposals 


Committee on 
made 
the 


expense of gome 


Rey icWw has 
would 


the 


which simplify procedures 
and reduce 
Michigan courts. These proposals would 
the method of 


jury, encourage the 


into 
standardize selecting a 
consolidation of sev 
a single trial, allow judges 
to determine certain types of cases with 


eral claims in 


out a protracted trial and simplify the 
serving of papers who 
requested to testify in court 


on persons are 


It was recently announced by the Uni 
Michigan News that 
the proposed changes constitute the first 
undertaking to overhaul the Michi 


procedure in 25 ye 


versity of Service 
maior 
more than 
Charles W 
University of 
out 


Ral ars 


the 
School 


Professor Joiner of 

Michigan Law 
that if suggested 
changes are adopted, the courts would 
be able to handle one-third 


without increase in staff. 


pointed these 


more cases 


an Professot 
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return premiums on canceled policies upon 
risks that are located within the state, and 
dividends that are actually paid to policy- 
holders residing within the state. H. B. 83. 

Wyoming . This bill would allow any 
city or town to levy a tax on premiums that 
and extended coverage in- 
located within the city 
lhe tax could not exceed 2% per 
cent per annum or the gross premiums paid 
fire and extended coverage insur- 
hese funds would be used solely for 


are paid on fire 
surance on property 
or town. 
on such 
ance, 
the support and benefit of the municipal fire 
department. H. B. 239. 


Water Craft and Water Sports 
the increased use of 
and sport, the following 
have proposed legislation which would regu- 
boating in particular: 
B. 138; California, S. B. 271; 

8. 83; Connecticut, H. B. 2210; 
B. 2149; Idaho, S. B. 19; 
Montana, H. 8. 15; South Dakota, S. B. 
125; Texas, H. B. 11. The majority of these 
bills provide for regulations regarding the 
use, licensing, selling and liability that may 
arise out of the operation of boats or other 
craft. An involving 
a motorboat accident wherein a beach pro 
held liable for the 
» of his patrons which were caused by 

a third 196 of this 
JOURNAI NEGLI 
GENCE C 


COURT PROCEDURES. 


Joiner, chairman of the 


Due to waters for 


recreation states 
late water 
California, A 
Colorado, S 
Connecticut, H 


spo! ts, 


water teresting case 


rietor was not injuries 
party appears at 
(Gratto et al. v 


ASES (2d) 50). 


page 
Palangi, 9 


joint committee, 
noted that by making Michigan procedure 
the rules, it 
time spent by 
procedural 
could probably handle one-quarter more 


similar to tederal would 
the 


looking up 


lawyers in 
Lawyers 


reduce 


laws. 


cases in a normal working day than they 
do now 

the changes 
the 


between 


One ot 
would. be 


distinction 


most important 


abolishing of the 


law 


present 
and equity. Now, 
do require a 
jury trial, such as injunctions, foreclosures 


certain cases which not 
are disposed of by the equity 
Under the 
would be but 
the pre-trial 
trial, where it 


preserved, 


and divorce, 
court proposed changes there 
action; but 

the jury 
would be 


one torm ot 
and 


exists, 


conference 


now 


This separation of law and equity still 


exists in spite of a constitutional provi 


100 years old, which calls for 


h distinctions 


sion, some 


an end to suc 
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Res Ipsa Loquitur 


and Actionable Radiation Injury 
By GERALD L. HUTTON 


demonstrated that ionizing radiation could 
The author. a member of the Tennessee be invaluable to man in some respects and 
har. is with the United States Atomic highly damaging or even lethal under other 
k:nergy Commission, Washington, D. ( circumstances. Uranium was discovered in 
The opinions expressed in this article 1896 and radium in 1898. Man also learned 


are those of the author and do not ne at an early date that ionizing radiation from 


essarily reflect the views of the com radi 
mission or its general counse This 
article ts reprinted from the Spring, 195 


vactive materials could prove highly 
not exercised 


le 
issue of the Tennessee Law Review 

early experiences, 

- lecades before seri 

\ AN has always been exposed to some ous ¢ Wi iven to radiation safety 
form of ionizing radiation. At sea level on ray machines and radium 

he receives approximately 30 millirem ' u ih orld ar | for radiograph 
year from cosmic radiation that bomb: in ) talli uctut Medical and 
the earth from interstellar space O dental patien o receive painful 
rate is greater at higher altitudes n addi burn ro he diagn ic u f X rays, 
tional 50 to 80 millirem per year are t ived uch burns resulting from defecti equip 
from the naturally occurring 
the earth, primarily uranium nented 
Man breathes measurable quantities 
] 


in the 
on gas, a decay product of uranium, liber diz ” of tl 2 Several 


ated from the earth and diffused into the age. were 
; 1y 


atmosphere Man also ingest measu i¢ ipl ( ait ‘ h di vith luminous 


} 


quantities of Potassium 40, Carbon inl 


aling the 
radium, and other radioactive m: ulates in the 
is food 1 ater intake atm ne i ernal radiation 

An additional source of ionizing radiatiot from the luminous paint, girls ingested 


troduced with the discovery ra rel y lk uantiti f radium in the 


Roentgen in 1896. Breast cane Wi pro ( Ointin | fine brushes by 
by X ray wo months after R moutl lenti orted] irst discovered 


announcen ot is discovery « vel diation damag o the mandible ot 


rays \ ’s skull was X-rayed of tl rl t lez 30 of thes irls 


ortly thereatter, resulting in epilation and an nded period of years died from 


msiderable skin damage. The X-ray ma of the i -d luminous paint 


was employed for other medical pu i arcoma, yrosarcoma, anemia, 


veal isco hese 1 arious ty both benign and malig 


cases may 


A millirem is one thousandth of Journal of Cancer 2435 (1931): Martland Oc 
roentgen-equivalent-man A “roentgen-equiv cupational Poisoning in Manufacture of Lu 
alent-man (abbreviated as rem'') is that minous Watch Dials 92 American Medical 
dose of ionizing radiation that when absorbed Association Journal 466 (1929): and Evans 2 


va 


by man, produces a biological effect equivalent dium Poisoning 37 American Journal of 

to the absorption by man of one roentgen of X Roentgenology 368 (1937) 

or gamma radiation In most instances the luminous paint con- 
See Martland The Occurrence «of Malig tained mesothorium and radiothorium in addi- 

nancy in Radioactive Persons 15 American tion to radium 
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none ol he 


it by the 


settled out of 


actions at law or 


have been court 


equity * brougl 


girls succeeded 


Radium was also administered orally and 


intravenously to medical patients for a wide 
variety ot ailments ranging from arthritis t 
1915 to 1930 


ncorporated into 


anemia from Radioactive ma 


terials were certain contrast 


media examina 


Fluoroscopic devices have also been 


used in roentgenographic 

tions 

employed for several years in the fitting of 

shoes, inspection of manufactured products 

for foreign materials, improper fill of pack 
| 


aged items, and many other purposes 


The construction of nuclear reactors 

made possible the production of large quan 
tities ° of radioactive materials at reasonabl 
prices.” As of February 28, 1958, 3,512 in 
dustrial firms, medical institutions, physi 
lations 


he Atom 


and institutions were licensed by tl 


federal and state laboratories, f 


Energy Commission to use byproduct ma 
reactor! produced 


these 


terial o1 
More than 50 of 
in the 


actio1so 
licensee 

State of Tennessee The et 

ity of byproduct material shipments 
United States are 
Atomic 


laboratories in 


1 
made by facilities of 


Commission and commercial 


Oak 


Energy 


Ridge, Tennessee 


Other sources of ionizing 


cyclotrons and other types 


celerators, nuclear reactors, electron 


scopes, inspectoscopes and a wide 


co 
of devices such as 10notrons, alpl 


beta 
and 


1 
I 
gages, neutron 


other 
turally occurring or reactor-produced radi 


vamma cameras, 


devices incorporating either 


materials 

‘See the well-known -orte 1 
United States Radium Corporation, 13 Supp 
263 (DC N. J 1935) holding the statute of 
limitations as a bar to plaintiff's action 

Whereas fewer than three pounds of radium 

are available to man at this time, a 
nuclear reactor can produce the curie equivalent 
of several hundred tons of radium 

*A millicurie of tritium, for example 
$10,000 in 1942 when produced in cyclo- 
trons. Today it can be produced in nuclear 
reactors for less than one cent a millicurie 

‘For further discussion of uses and controls 
of radioisotopes, see Hutton, Radioisotopes 
Hazards, (1958): Hutton, Ap 
Atomic Energy Research, Ch. VIII, (Na- 
tional Council for the Social Studies, Twenty 
Seventh Year Book, 1956-1957) and Aebersold 
and Hutton ‘Procurement and Use of Radio 
isotopes Hospitals, August, 1955 

‘See, for example, Aebersold 
Federal Regulation of Atomic Activities 
7 Cleveland-Marshall Law Review 77 (1958) 
Hutton, ‘‘Public Control of Radiation Emitters,’ 
69 Public Health Report 1133 (1954): Price, 
“The Civilian Application Program’ (A Forum 
Report on Commercial and International De 
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case of La I] 
k 


single 
cost 


some 


Uses, Controls 


plied 


and Hutton 


The rapidly increasing uses of radioactive 
materials and radiation generating machines 
has stimulated a growing interest in the 
legal problems which may attend or result 
from the widespread use of such radiation 


emitters. The legal literature thus far has 


been limited generally to construing various 
Atomic Energy Act 


particularly the 


provisions of the 
1954, patent 


the regulatory aspects of this statute.° 


sections, 


regulatory role of the state governments in 
has also received 
papers, 


been devoted to the tort aspects of radiation 


this area some attention.” 


Only a few legal however, have 


jury or the procedural * and evidentiary 


problems which may be encounte 
r workmen's ¢ : founded 


upon actiol able rz 


Radiation Injury in Brief 


radiation can prove injurious o1 


lIZINg 


lor 
lethal in itselt and it can ,also aggravate or 


intensify the seriousness of thermal burns 


and other types of injuries 


ot 400 to 600 re 


subject in fractionate 


doses (for example, 100 rem in each of four 
successive weeks). The damage will ls 


. . ‘ 
a limited 


he | ands, othe1 


is delivered to 


tactors he Ing equ il 


tissues celis, O 


(srowing WnMmature 


those in an active stag LIVISION, are more 


velopments in Atomic 
trial Forum (1956), p 
Legal Aspects of Control,’ 
sity Health Physics 


Energy), Atomic Indus 

202; and Lowenstein, 
Ohio State Univer 
Conference (1955) 

Dietz and Harris ‘How Shall California 
Government Meet the Challenge of Atomic 
Energy 8 Hastings Law Journal 119 (1957) 
Krebs and Hamilton The Role of the States 
in Atomic Development,’’ 21 Lau 
temporary Problems 182 (1956) 

See Hutton Statute of 
Radiation Injury,’’ 23 
278 (1954) 

See Hutton Evidentiary Problems in 
Proving Radiation Injury, 146 Georgetown Lau 
Journal 52 (1957) and Becker and Huard 

Tort Liability and the Atomic Energy In 
dustry 14 Georgetown Law Journal 58 (1955) 

See Hutton Workmen's Compensation and 
Radiation Injury, Vanderbilt Law Revieu 
December, 1958; Hiestand, ‘‘Compensation for 
Injury to Life or Property Atomic Energy 
Industrial and Legal Problems (University of 
Michigan Law School), pp. 216-230; and Bie- 
miller Atomic Hazards for Workers 
(I. A. I. A. B. C. Proceedings, 1956) 


and Con- 


Limitations and 


Tennessee Law Revieu 
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the tis 


e body. 


extremely 


received, 


Burne l 


299 (1863) 
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Although res ipsa loquitur has 
been rejected by name in a few jurisdictions, 
such follow. the under an 
other label with equivalent legal effect. In 


jurisdiction 


courts doctrine 
Pennsylvania, for example, the courts speak 
of the “exclusive control doctrine.” “ South 
Carolina, the doctrine 
to be estab 


which has rejected 
in name, permits 
lished by circumstantial evidence, achieving 
essentially the same effect as under res ipsa 
The Michigan rule is likewise stated 
circumstantial evidence.” The 
doctrine has 


negligence 


loquitur 
in terms of 
confusion which surrounds the 
given rise to suggestions that the phrase be 
abandoned entirely.” 


Res ipsa loquitur is a rule of evidence and 
not of pleading or of substantive law." The 
effect of res tpsa loquitur, where applicable 
and properly invoked, is to permit a prima 
facie case of negligence without direct proof 
The doctrine is frequently 
“rule of permit 


or ne glige nce 


referred to as a necessity” 


a plaintiff to establish a prima-tact 


ting 


of actionable negligence under circum 


direct 


Cade 


stances in which evidence of negli 


gence is not available 


The courts frequently do not apply the 


doctrine in a particular case due to. the 


failure of plaintiff’s counsel to establish a 
proper foundation for invocation of the rule 
More must be shown, for example, than the 
fact that plaintiff was injured by a particular 
The that 


offending instrument is occasionally 


instrumentality fact defendant 


owns the 
shown by plaintiff rather than that the in 


strument was under the control of defend 


ant. In some jurisdictions it must be shown 


that the instrumentality which caused the 


injury complained of was, at the time of 


injury, under the exclusive control of de 


fendant, his servants or agents and, in the 


latter case, that he was responsible for the 


acts of his servants or agents.” Mere own 


"The ‘‘doctrine of exclusive control’’ is an 
exception to the principle that plaintiff must 
establish a prima-facie case of negligence and 
causation. Its effect is to shift to the defendant 
the burden of disproving negligence by a satis 
factory explanation Mitchell v. Scharf, 179 
Pa. Super. 220, 115 A. 2d 774 (1955) 

65 Corpus Juris Secundum, ‘Negligence’ 
Sec. 220(2) (1950). 

See Prosser, Handbook of the Law of Torts, 
(1941), p. 293: Prosser, ‘‘The Procedural Ef- 
fect of Res Ipsa Loquitur,’’ 20 Minnesota Lau 
Review 241, 271 (1936) 

7 Quinley v. Cocke, 13 Negligence Cases, 508, 
183 Tenn. 428, 192 S. W. 2d 992 (1946): Key- 
stone-Fleming Transport v. City of Tahoka, 
277 S. W. 2d 202 (Tex. Civ. App 1954): 
Benedict v. Eppley Hotel Company, 3 Negli- 
gence Cases (2d) 931, 161 Neb. 280, 73 N. W 
2d 228 (1955) 
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ership, of course, does not necessarily con- 


stitute exclusive control thereof.” 


“Control” has frequently been construed 
as having the authority to authorize the use 
of the instrument.” The doctrine may not 
be applicable where there is divided control 
over the offending agent or the instrument 
was partly under the control of plaintiff 
or a third party. courts, however, 
will allow plaintiff the evidentiary effect of 
the doctrine despite divided control. If 
divided control is involved, however, the 
plaintiff must show that he is from 
fault.” Plaintiff may avail himself of the 
rule even though defendant has relinquished 
control of the instrument if it can be shown 
that the injurious agent was not tampered 
with or altered by other parties from the 


Some 


free 


time that defendant gave up possession to 
the time that the injury occurred. 


Care must be exercised in pleading spe 
cific acts of negligence if counsel is to avail 
himself of the doctrine. It is particularly 
important that the pleadings contain a gen- 
negligence although an 


eral allegation of 


increasing number of courts will permit a 


plaintiff to rely on res ipsa loquitur, in an 
appropriate case, irrespective of the form 


of pleading 


Evidentiary Effect 
of Res Ipsa Loquitur 


The courts, even in the same jurisdiction, 
accord as to the 
will be 


are not in 
effect 


loquitu 


evidentiary 
ipsa 


instances it has been held 


which accorded res 


In some 


to raise an “inference,” ~ or a “compulsory 


inference In other cases the effect is 


stated as giving rise to a “presumption of 


negligence.” ‘| here is a difference between 


inference and presumption. Either of these 


in turn may be conclusive and irrefutable, 


1’ Giacalone v 
pany, 5 Negligence 
249 (CA-1, 1955) 

1% Mitchell v. Scharf, cited at footnote 14 

* Rodin v. American Can Company, 5 Negli- 
gence Cases (2d) 1091, 133 Cal. App. 2d 524, 284 
P. 2d 530 (1955) 

*1 Whalen v. Phoenix 
222 F. 2d 121 (CA-5, 1955). 

* State for Use of Parr v. Board of County 
Commissioners, 380 Pa. 600, 112 A. 2d 397 
(1955) 

Leonard v. Watsonville Community Hospi- 
tal, 5 Negligence Cases (2d) 870, 291 P. 2d 496 
(Cal. App.. 1956) 

“ Redfoot v. J. T. Jenkins Company, 138 
Cal. App. 2d 108, 291 P. 2d 134 (1955). 


Raytheon Manufacturing Com- 
Cases (2d) 30, 222 F. 2d 


Indemnity Company, 
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or mandatory and rebuttable, or merely 


permissive lhe doctrine has also been 


reterred to as furnishing or 


constituting 
evidence of negligence whereas other courts 
have stated that it 


ot evidence 


merely takes the place 


Res ipsa loquitur frequently makes it pos 
sible for a plaintiff to recover under circum 
would be 
impossible for him to establish a cause of 


action An 


stances in which otherwise it 
number of 


appear to rely primarily upon this doctrine 


increasing Cases 
which, although criticized, frequently is the 
deciding tactor as to which of the two 
parties will prevail. An important considera 
that 


quitur will 


tion for a plaintiff is the fact making 


ipsa 
almost always assure that the case will go 
to the 
fiably 


the jury 


out a proper Case Of res 


jury. The court seldom can justi 


verdict in such 


accept the 


direct a cases since 
inference of negli 


than the 


may 


gence as having greater weight 
othe 


defendant's witnesses 


evidence of due cari 
Avail 


doe S not 


estimony and 
presented by 
ability of the 


doctrine, howeve $ 


compel a finding for plaintiff nor does it 


shitt the burden ot 
weight of authority 


loquitur merely permits the jury 


ultimate persuasion 


Tennessee follows the 


¢ ipsa 


consider and choose the interence ot 


] } 


defendant’s negligence in preference to other 


permissible and reasonable interences 


Res Ipsa Loquitur 
and Radiation Injuries 
Valpractice Actions 


extremely reluctant to apply tl 


quitur to malpractice sui 
tt ordinarily applied 
and is limited 
neral rule an action 
failure to exercise 

rather 


cannot 


sounds in tort 
Negligence 


merely 


ordinarily 
from bad resu llowing 
medical treatment. As a gen 

ligence ot the pl ysicilan canno 

a presumption operat 

skill and 


possesses 


skill 


Cas€ 


requisite 


with requisite care 1 


many malpractice actions, however 


ipsa loquitur is not applied because 


foundation is not laid by counsel 
McCloud 1 City of LaFolletie, 38 
App. 553. 276 S. W. 2d 763 (1954) 
" Quinley v. Cocke, cited at footnote 17 
Poor Sisters of St. Francis 1 Long, 18 
Negligence Cases 76, 190 Tenn. 434, 230 S. W 
2d 659 (1950) 


propet 


Tenn 


Radiation Injury 


treatmel! 


The fact that the case is one of malpractice 


is not necessarily controlling in such in- 


The practice of medicine, surgery 
an X ray therapeutically have 


stances 
and the use of 
been described as inexact sciences and res 
ipsa logquitur, 
applicable. 


according to some cases, is not 


Qne or more requisites for res 


ipsa loquitur may be lacking in a particular 
malpractice action involving 1onizing radiation 


1 


therapeutic use f X ray has 
other 
difficult to 
ipsa loquitu 


been 


wit! forms of medical 
establish a 
his is undoubt 
edly justifiable in most instances involving 
X-ray therapy 


for malignant and other 


therapy, making it 


case for res 
inasmuch as radiation therapy 
onditions 
involves burns and I 
age to diseased areas and adjoining tissues. 


In view of the 


serious ¢ 


necessarily dam 


nature of diseases such as 


cancer and the difficulties of treating them, 


it cannot be said that bad 1 ilts do not 


follow radiation therapy unless the physi 


cian has been negligent 


Many thet itic app ns of X rays, 


however, involy u ial radiation tor 


minor skin nditions or bl | It may 


serious 


damage 


ourse ot 


radiation 
ne is de 


quit 


t 


‘Adams 1 Heffington, 17 Negligence Cases 
216 Ark. 534, 226 S. W. 2d 352 (1950) 


Regents of University of California 

P. 2d 21 (Cal. App., 1952), citing Engelking 
Carlson, 1 Negligence Cases 822, 13 Cal 
216, 88 P. 2d 695 (1939) 


Costa v 





door open 


the 
quilt 


courts have leit 
ipsa 


involving 


Other 


application of res in malprac 


suits In us¢ 


tice 
iemru 


“This 


radiation injury 


for example, it was 


mmitted to the 1] col 


gQuiluw 


burned in 


ments 


preventing removal of 


wrt 
rt 


that the liga 
impairing 


side to the extent 


etinl | a 
were partially destroyed, 
and 


The 


about a year 
the 


of the member fot 
needle. 


state 


] ] 
ivailable 


Lewis 
probative 
involved 
by 
plaintiff wl 


about 


case 
rn about seven 
abdomen of 


1600 X 


indicated destruc 


course ol therapy, received 


treatments. ‘Testimony 


of tissue throughout to the abdominal 1 


brane 


Mrs 


Defendant argued supersensitiveness 


Le 


ant, 

if due 

rl le, 1t 

a prima 

abse nce 

the 


follow It is 


to overcome 
would 
e arises 

oquitur, and the 
' 


When 


tablished becomes c 


opposing 


( vice nce. 


thereby « 


less rebutted by evidence 


rebutted by 


Sing 


of the intere1 as well as the el 


explanation iS tor the determination 


jury, unless uncontradicted explanato 


] 


loacl 
dence exciudes 


resulted 


Taking the explanatory 


gether, it does not destroy 


the imterence 


risi 
aTisi 


ipsa loquitur, and so 


as well as the weigl 


as matter for determi 


Routen v. Mi 


radiation burt 


Crenes 


all 


complaint alleged tl 


657 


Tice, 2 Negligence 
Kan. 739, 258 P. 2d 332 
Tenn. 163, 40 S. W. 2d 1038 


Cases 
(1953) 
(1931) 


Emrie 1 
174 
163 

2d 


180 


293, 227 P 


wteen, 


Rag ll 
107 


poses and 


] 
it pe 


Negligence 501, 186 
2d 779 (1945) 
Negligence 


2d 473 (1951) 
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common knowledge and observation that etc., and if prima facie liability attaches for 


the consequences of professional treatment an accident resulting from the use of one, 


were not such as ordinarily would have fol logically it should from the use of the other, 
lowed if due care had been exercised. . . . and the practitioner employing such would 


«“ be practically an insurer ot the 
It cannot : < < < i ye EE ee . 1 ‘ 
’ 1 patients, Which the law adeciares 

common knowledge that the condition whicl = ; ; 
The question of liability does 


the plaintiff described which included blisters 


1 
po I ngerous characte! 
and sores on the soles tops ot her feet POs Ts dange ch er 
\ : employed, but upon the n 
and on her shins was something caused by : : 
Saat af - eibtie saek 

kien tienes. of tie itleean Yn thea as to which the presumption of duc care 
: ] in favor of the practitioner, until Overcome 

sence of expert medical testimony the infet his 

; : : by evidence to the cor 

ence at the condition was proximately 


caused her by a change in the original he circuitous reasoning a ring in the 


ondition suffered by plaintiff or by some above excerpt cl a misunder 


trouble having nothing to do with the standing of the basic concept of the res tpsa 


ll was just as reasonable Under quitur doctrin he do , for example, 


the res ipsa doctrine ( ot attach prima-tfacie liability merely 


applicable.” because an < nt | occurred—it must 


circumstances 


Villsap ™ i “atments were an accidet or wu \ { ordinarily 
I } ay ati 1 I : 

1 having 

a small sor 1 the crown « ——e 

blistered and ul causing 

oe based, 


itly were afttected, 


tissues 


' 4 re 
being rendered entirely bald except 
edges. Damages in the amout 


$1,800 were awarded by 

judgment was affirmed 
dictum appe 
involving tl 


might 


rmpits 


Wi Vurr 


received a fluoro 


‘72 S. W. 2d 923 (Tex. Civ. App 


10 Negligence Cases 975, 194 Okla. 241 
P. 2d 330 (1944) 
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“It is obvious from the above emphasized 
that 


case is upon the 


portion of the court’s pronouncement 


the burden in the instant 


defendant physician to affirmatively estab 


sh his use 


of reasonable care and diligence, 


ogether with his best judgment, in his 


treatment of the plaintiff It follows 
that the 


burden of 


corollary defendant is also 


under the negativing the many 


1 


specific charges of negligence or want ot 


pro 
proper Ce 


eer | t 
Hittl { 


Chere Is ( TCasol ass Tlie al 
the medical use of radioisotopes produced 

ar reactors will be treated differently 
of radium and X-ray machines 
insofar as application of the doctrine of res 
\ Cobalt 60 tele 


example, 


trom the use 


ipsa loquitur is concerned 


therapy unit, tor emits gamma 


rays which are equivalent to X-rays except 


for their origin. Such units, as indicated by 


the name, are employed for therapeutic 


purposes and may involve less skin damag« 
than X-ray 


tions 


therapy 1o1 deep seated condi 


Logic would dictate that no distinc 


tion be made, in ‘ as the doctrine ot 


es ipsa pualur is Conc rned, between thera 


cutie us¢ ot lOnIZINL radiation Iro a 


teletherapy unit reactor-pro 
] 


luced radioisoto lan ray generating 


Similarly, there should be no distinction 
beta ray eye 


Strontium 90 


between medical use Ot a 


applicator containing and on 


incorporating radium, or a beta ray plaque 


for topical application which uses a reacto1 
radium 


} 


Undoubtedly, the u will el 


produced radioisotope 1 
uctant 

res ipsa qual toa maly ractice 
involving ionizing radiation from 
rad oO sotope Ss ( Me? peutic 


applied th 


Purposes just 


they have doctrine sparingly 


X ray 


the therapeutic use machines 


The uncertainties which atiend the i 


] 


ternal administration of an rug for diag 


nostic or therapeutic purposes also apply 
to radioactive 


able, 
ot be 


pharmaceuticals. It is prob 


therefore, that res quitur will 
applied in the ordinary case of mal 
administration 


131, 


doctrine 


practice involving internal 


of radioactive drugs such as_ Ilodine 


Phosphorus 32 etc., Just as the 


is not applicable in the usual case of drug 
\ fine 


owever, if 


question might be raised, 


a bad result followed the diag 


nostic use of small “tracer doses” of sucl 


Becker and Huard, article cited at foot 
note 11 

*See 65 Corpus Juris Secundum, Negli 
gence,’’ Sec. 234(7)b p. 1087 (1950), citing 


Thompson B F Goodrich Company, 6 
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since 


lodine 131, 


experience has shown that adverse 


radiopharmaceuticals as 
physio 
logical effects do not normally result from 
In all probability defend- 
will 


such tracel cle ses 


ants such cases, if they do occur, 


set up unpredictable allergy as an explana 
1 


on of such bad results, thereby countering 


explaining away the inference of negli 


CHnce 


Tort Actions Other Than Malpractice 


Res tpsa 
| 


cation ms the 


appli- 
action 


quitur has found wider 


ordinary negligence 
in malpractice suits. A 
whether the 
likely to be appli din the event of a nuclear 


accident or 


hne question 


is raised as to doctrine 1s 
flowing from 
the manifold 


currently 


radiation injury 


the industrial or other use of 


types of radioactive materials 
employed in 


duct 


industrial radiography, prod- 
like. The 


by Becker and 


view has 
Huard 
that a plaintiff will be permitted to plead 


control or the 


been expressed 


res ipsa loquitur it he has been injured by 


tl inability to 
The s¢ 


excellent 


ri escap ol radiation, his 


establish negligence being apparent 


writers conclude also. that the 


safety record of the atomic energy industry 


* inasmuch as it suggests 


may “boomerang’ 


any acci occurs must occult 


someone s gence Chey note 


that the classic requirement of “exclu 


sive control by the defendant of the instru 


mentality” has been virtually eliminated in 


SOTH¢ 


Cases 


On the other hand it may be argued 


that an excellent satety record in a particu 


is not controlling on the 


wheth 


lar industry 


er res tpsa 


tion as to foquitur 
Case It 


apply nm a specihc 
that 
to negligence \s a 
held that the 
may be shown by a detendant to overcome 


cannot 
accident is due 
matter of 


assumed every 


tact it has 


been lack of other accidents 


the prima-tacie case Of negligence arising 


trom the doctrine ot res ipsa loquitur 


It is true that some courts have admitted 


evidence of the absence of other accidents 


It must be established first, however, that 
the conditions which prevailed in the othe 
essentially the 


Further 


instances were same as those 


in the case at bar introduction 


ot such evidence, here successful, usually 


accrues to the benefit of the defendant if it 


is shown that accidents h: t occurred 


Negligence Cases 1171, 48 Cal. App. 2d 723, 120 
P. 2d 693 (1942): City of Oakland v. Pacific 
Gas and Electric Company, 6 Negligence Cases 
659, 47 Cal. App. 2d 444, 118 P. 2d 328 (1941) 
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in the past. Tl one device fails the probative effect of the inference of 
in Operation is n necessarily convincing negligence is not dissipated by a mere 
evidence of negligence, but if it can be showing of a possibility that the injury was 


lant’s pos 


shown that several of such devices have due to causes other than defen 


proved defective in use, att is fairly sible negligence. 


strong th someone } 


as beet Many devices are constructed of parts 
manufactured by several different entities. 
radioactive device is 1 \ radioactive material may be placed ina 
lar accident is not con ertain compound by one company, en 
to applicability Ot res ‘apsulated as a sealed source by a second 
been accorded ntitv, distribute rt] , and ultimately 
1egligence u rticular fi It may be ex 
fall eedingly difficult to I precise 
ances, al and resp DD111t) ] ( ‘e should 
and exploding boilers. The doc le radioactive materi: id a_ plaintiff 
been applied in almost similar 
> OT Illa 

cannot be assumed 

quitur will be applied merely 

loactivity 

between 


installed 


me apparent conflict 
to a difference 


parties. Privity 


As noted 


mayority 


See 65 Corpus Juris Secundum 
gence,’’ Sec. 220 (10) (1950) Pacific 
Railroad Company 1 American Mail Line, 
Wash. 2d 809, 172 P. 2d 226 (1946) 


Radiation Injury 





establishing that the particular item was 
probably subjected to the 
and tests as pertinent. In 


and Case Company, Inc 


same inspection 
Mabee v. Sutliff 
for example, two 
one-gallon jugs of sulphuric acid were de 
livered to the plaintiff. While 
them back of the 
of the jugs broke, spilling acid on plaintiff 
The court held, first, that res tpsa loquitur 
was not applicable Title and physical pos 
session had passed from defendant to plain- 
tiff. Plaintiff also had physical control and 
exclusive possession of the 
some 


carrying 


toward the house one 


container and 


distance before it 
though the 


was sufficient 


had carried it 
broke Further, 
vere applied, 


even doctrine 


there evidence 
circumstantial 
have arisen 

behalf ot 


plaintiff. Defendant offered evidence show 


to overcome the presump 
which 


offered on 


negligence 


trom the 


tion ot may 


evidence 


ng the nature and properties of sulphuric 
acid, the 
in glass containers, inspection of containers 
to filling and the method 
used in packing, transporting and delivery 
to plaintiff. Res 


plied; if pe 


accepted method of dispensing it 
for defects prior 


ipsa loquitur was not ap 
rtinent, the presumption of negli 
rebutted; the 


verdict for plaintiff was against the 


rence Was lower court’s 
weight 


ot evidence 


Mutual Life In 


kRray 7 Security 
© however, the 


Company, doctrine was 


rs¢ mal 


held applicable. Plaintiff sued for pe 
injuries | 


sustained in an rented 


defendant 


apartment 
Here, 
dioxide gas to 
apartment. The 
pipes 


compressors, 


i her by compressors 


supplied sulphur retrigera 


tor 


rs im each compressors, 


ind connecting between tl 


tors an l 


1 
eXclusive 


refrigera 
were hel ) be 1 
defendant 
into plaintiff's apartment and_ she 


control of the (aas 
escape dl 
wee ks 


was moribund for some period of five 
4 hospitalization. The court held 


There is essentially no difference 


between the refrigerating system here in 
volved and a heating system with the radi 
ators which are 


customarily to be found 


In apartments of tenants. The evaporator 
vas the 
the sole 
or adjustments. 


that it had lost ‘ 


property of the defendant, it had 


right to make repairs, replacements 


How, then, can it be said 


sole control’ 


hold 


Was 


\ new 
ing that 


trial was granted, the court 
whethe1 


ack quate to 


defendant’s evidence 
overcome the 
was tor. the 


presumption ol 
jury The court 
also pointed out that res ipsa loquitur does 


negligence 


not necessarily assure that a case will go 


‘17 Negligence 
N. E. 2d 12 (1949) 


Cases 349 104 Ill 383 


184 


The defendant's evidence of- 
explanation or 


to the jury. 


fered in exculpation may 
be so strong and convincing that the trial 
judge will conclude that reasonable men 
could not doubt that the explanation met 


and overcame the inference of negligence 


In actual practice many cases are reversed 
because the judge concluded erroneously 
that reasonable men could not doubt that 
the explanation overcame the inference of 
defendant’s negligence and ruled against 
plaintiff. A directed verdict in the f 
presumption of 


race Of a 
flowing from 
loquitur is usually 


questionable inasmuch as defendant’s testi 


negligence 
the doctrine of res tpsa 


mony may be very strong tf the jury believes 
the witnesses. It is the province of the jury 
to weigh the veracity of the witnesses’ tes 
timony and believe or disbelieve the evidence 


thus presented 


There is little question but that the doc 
trine of res tpsa loquitur will play a very 
important, or even decisive, part in any tort 
which in 

involve difficult evi 
Application of the doc 


appropriate will 


radiation 
will 


action based on injury 


most imstances 
dentiary problems, 
almost 


tring In in case 


always assure that the case will go to the 
jury, a factor usually 


tiff suffering a 


favorable to a plain 
substantive injury. An at 
who relies on the doctrine, 


torney however, 


must exercise considerable care in laying 
the foundation for the 


talizing on the 


doctrine and 


inference ot 


capi 
neglige nce 
which it affords 


othe 
will insist that plaintiff establish the 


at the 


Counsel for the defense, on the 


hand, 


fact tl instrument which allegedly 
caused plaintiff's injury was under the con 
trol of detendant and that it was the proxi 
which he 
that 


satisfaction of the 


mate cause of the injury of 


complains He will insist, further, 
plaintiff show to the 
that the 


that 


court incident complained of was 


the type normally does not happen 


in the absence of actionable negligence. In 


some jurisdictions he will insist that plain 


tiff prove that defendant's control over the 


injurious, agent was “exclusive Defendant 


may also interpose a plea of contributory 


negligence in bar of plaintiff's suit or of 


remote 1 gligence In mitigation ot dam 


ages. He may go further and offer a sufh 
ciently convincing explanation of the incident 
that the effect of the 
of negligence is dissipated. 


(Continued on page 194) 


in question inference 


J. Super. 600, 90 A. 2d 105 (1952). 


I L J — March, 1959 





( YONNECTICUT—The Province of On- 

4 tario is a political subdivision of the 
Dominion of Canada for the purpose of 
applying a reciprocal taxing statute.—Tlx 


Insurance Commissioner presented the fol 

lowing situation to the Attorney General 
1 

\ life insurer has been incorporated und 


laws of the Dominion 


iX 


onnecti¢ 


country, or 


Attorneys General 





Since the various states of the 
n a general 
the United States, 


the provinces of 


union are, 
political subdivisions of 
it could be 


sense, 
reasoned that 
Canada are political sub 


divisions of the dominion 


The Attorney General was of the 


that the 


Option 
Province of Ontario was a political 
subdivision of the Dominion of Canada, at 
least for the purposes of applying the pro 
visions of Section 12-211 In taxing a 


Canadian insurer, the province where its 


home office is located is considered as being 
the political subdivision referred to in the 
Statute heret re, ‘the 


greater rate of tax 


Province of Ontario on the 


imposed by the 

one hand, and the Connecticut tax on do 

mestic companies on the other hand, should 

be imposed in the instant case.” (/ pinion 
the Connecticut Att 

29, 1959 


rney General, January 


if nee —gpeneel of insurance rates 
by the Insurance Commissioner must be 
made on the basis of the experience of the 
insurer that files the rates and all other 
insurers in the same field that do business 
within the state.—The Insurance Commis 
requested the Attorney ; 
whether the 


sioner General's 


opinion as to 


approval of in 


surance rates should be based on the 


“past 
| 


1 t} 
and pre 


relevant 


ve loss experience and all other 


spec 


factors” of the applicant, or upon 


such experience of the industry in general 


in the applicable field 


Attorney 
ot the Florida 
It provides that in fixing and ap 


“due shall be 
and pr experi 


In answering the question, the 
(Gseneral noted Section 630.02 
statutes 
proving 


rates, consideration 


given to past spective loss 


ence and a her relevant within the 


tate, and, if nec 


ssary in order to establish 
adequate and not unfairly dis 
(duc shall 
be given to past and prospective loss exper 
ence and a ther relevant factors outside the 
state. Due shall be given to 


catastrophe hazards, if any, dividetids 


a reasonable, 


criminatory rate, consideration ) 


consideration 


In light of Section 630.02 and other provi 
Attorney 


Commissioner—wh 


] 


sions of Chapter 630, the General 


felt that the 


n consider 
ing and passing on rates under Chapter 630 


must consider not only the experience 


the insurer filing for the rates, but that 
other 


perience of all insurers in the 
field that are doi 


This opinion also 


ng business within the state 


applies to insurers, rating 
bureaus and agencies when determining and 
Opinion of the Flori 


General, January 22, 1959 


fixing rates.- t Attorney 


186 


I LORIDA—It is necessary for the legis- 
lature to enact appropriate legislation 
before the Florida Board of Health has 
authority to purchase liability insurance for 
its public health officers.—Tlx 
proposed to the 
health officer of the 
Health: (1) While 
theit duties, to 
health othcers who 
Board of Health 
(2) Would 


Waliver-o! 


following 
Attorney 
Florida 


juestions were 
(;eneral by a 
State Board of 
within the 


what 


acting 
scope ol legal 
extent are public 
are employed by the State 
damages? 


immune from suit for 


containing a 
added 


health officers? If so, to 


liability insurance 


immunity protection 


to public 


provision give 


what 
health ofhcer 1s 


extent? (3) If a public 


sued, what legal representation could he 


expect the state to furnish 


In answering the questions, the Attorney 
noted that the 


healtl 


General preservation of 


duties of a 


should 


promote the 


was one of the 


public 
state aS a sovereign power. A state 
take all 


obye ct ot 


necessary steps to 


public health, because no object 


that is sought to be secured by govern 


mental laws is more important than public 


} 


health 


In 25 
16, it is 


mcor porated 


American Jurisprudence 295, Sec 
general rule IS 
health 


tunctions ot a 


stated “The 


boards ot which 


are invested by statute with 


public nature, to be exercised for the public 


benefit, are not liable for injuries resulting 


from the performance of their official duties 


in the promulgation and enforcement ot 
health 


the limits of their authority 


so long as they act within 


regulations, 


and discretion.” 


General also cited 25 American 


Che Attorney 


Jurisprudence 297, Section 17. A pertinent 


provision provided that “the general rule 
is that members of boards of health and 


health 


ficers are not personally lable for 


from an erroneous exercise 
yw discretion where they act 


within the limits of then 


Health, 9 So 
boar¢ t 
invested by 

a public nature, 


exercised for the public benefit, an 


remedy conferred by statute, 


absence of sucl 


are not liable in an action of tort for dam- 


ages in the performance of 


an official duty 


(Continued on page 188) 
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Illinois Rules on Illegal Groups 
and Unfair Discrimination 


allowed to offer, give 


any insured a differ 


rer will be 
available to 


e or coverage that is based 


lies to all 


ap 1¢ 
} 
) 


1 
t 
} 


authorized to « usiness in Ili 


S Gerber, Director of Insurance, 


(Rule 9.06) 


Gerber 


Statutes 


1} 
enabling 


Diagnostic Services Rates 
Approved in Pennsylvania 


benefits 


vice | 


State Department Rulings 


Community 


termed Standard 


Commission 


ne ~} 
Wille SCI 


Standard ‘ 


presel 
present 


Blue 


rate 
Individual 
Widow(er) and 
Child(ren) 
Husband and W 
Family 
Ward Accommodat 
Individual 
Widow(er) and 
Child(ren) 
Husband and W 
Family 


Semiprivate 
Individual 
Widow (er) 

Child (re 
Husband 
Famil 

Ward Accomn 
Individual 
Vi d yw ft Tr) 
Child(ren) 

Husband 


} 
i i 


Allstate’s 15 Per Cent 
Granted in New York 


Phe Allstate Insurance ¢ 


1 
i i 





filed 
Rating 


fire and extended coverage rates as 


by the New York Fire 


Organization was approved by the Superin 


Insurance 


January 8. 


tendent of Insurance on 


The Superintendent found that the differ- 
Allstate’s 


average 


“between scale of commis- 
and the 


brokerage paid by the stock company aggre 


ence 


sions commissions and 


gates provides material and substantial sup- 


port for Allstate’s proposed deviation of 


15% 


RECENT OPINIONS OF ATTORNEYS 


An examination of the authorities and 
the principles leads 
us to the 


governing such 
conclusion that defendant 
invested with public functions, and_ the 
duties it owed were to the public, and as 
such it comes within the sphere of public 
functionaries, exempt tort, 


remedy 


cases 


Was 


from hability in 
such 


statute.” 


unless has been provided by 


The Attorney General was of the opinion 
that public health officers would be subject 
to suit for malpractice that 
committed beyond the 


acts or were 
scope of their legal 
authority, but not for legal acts that wer« 
committed within the scope of their official 


authority 


As to the 


believed 


Attorney 
surance 
that 
immunity. The in 


second question, the 
that liability 
protection in 
sovereign 


General 
would give 
afforded by 


addition to 


surance would provide protection for suits 
that were based on malpractice, negligence 
or torts committed in the course of activi 
ties beyond the scope of official duties, but 


their office. However, 


necessary for the 
that 
Health 


chase such liability insurance. 


done under color of 


it would be legislatur« 
to enact 


State 


legislation would give the 


Board of authority to pur 


to the third question, it 
State 
General's 


In regard 
believed that the Board of Health or 
the Attorney Office could prop 
erly provide legal assistance where a health 


Was 


officer was being sued for damages for acts 


committed within the official 


duties 


scope of his 
However, where state officers have 
made themselves civilly or criminally liable 
by abusing and exceeding their authority, it 
would be manifestly unjust to the taxpayers 
public funds expended for the 
officers’ defense.—Opinion of the Florida At 
torney General, February 6, 1959 


188 


to have 


Proposed Auto Insurance Rates 
Disapproved in New York 


Proposed insurance rate increases on pri- 
vate passenger automobiles and commercial 
cars of 40 per cent and on division 1 garages 
of 17 per cent were disapproved on Feb- 
ruary 9 by New York State Superintendent 
of Insurance Thomas Thacher. 
requested by the 
Casualty Underwriters 
Insurance Rating Bureau. 


These in 
National 


and the 


creases 
Bureau of 


Mutual 
GENERAL 
Continued from page 186 


were 


N ORTH CAROLINA—By statute, a 
county or city board of education is 
authorized to waive its governmental im- 
munity by purchasing liability insurance. 
The board would then be liable in damages 
for death, personal injury or property dam- 
age which may be caused by the negligence 
of an agent or employee of the board while 
acting within the scope of his authority or 
in the course of his employment.—T lic 
superintendent of city schools informed the 
Attorney General that it was necessary for 
the city board of education to lease class 
room space from various churches and the 
national guard armory as a result of a 
An opinion 
to whether the board, 


school fire. Was requested as 
its members, trustees 
of the churches or the church congregations 
could be liable for personal injuries that 
may be sustained by a school child or other 
person on the property that was leased fot 
school purposes 

In Smith v Me. 4.) 3 ch 
Attorney pointed out that the 
trustees of a school unit could not be sued 
in tort. 
city 


Hefner, 235 
General 


However, by statute a county or 
education could 
immunity from 
purchasing liability insurance. 
munity i 


Waive its 
liability by 
Such im 
is only waived to the extent of the 
liability insurance carried. 

The \ttorney 
v. Jones, 203 N. C. 590. wherein it was held 
that a public could be personally 
liable if he acted corruptly or maliciously 
in exercising his official discretion. There 
fore, the trustees or the congregations of 
the churches would not be liable in tort 
unless should lease the buildings, 
knowing them to be in a ruinous condition. 


board of 
governmental 


General also noted Betts 


officer 


they 


As to the national guard armory property, 
it was state property and the tort 
act would apply.—Opinion of the 
Carolina Attorney General, January 8, 
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Books and Articles 





latest were de- 


from questionnaires 


Figures in this 


veloped 


survey 
“returned by 
a record number of local agents located in 
every part of the country. A total of over 
60,000 agencies received questionnaires in 


1958,” Mr 


Pearson writes in his introduction 


The study covers agencies of varying sizes 

from those writing $15,000 of prem‘ums 
annually to agencies handling several million 
dollars of premiums each year. As in previ- 
the agencies were divided into 
seven groups: $15,000 to $30,000; $30,000 to 
$60,000: $60,000 to $100,000; $100,000; to 
$200,000; $200,000 to $400,000; $400,000 
to $1 million; $1 million. Various 


ency are grouped 


ous surveys, 


and over 
expenses Of operating al 
and 


expenses. In 


into two major categories—oftice 


and 


gen 
eral selling 
addition, 


members of the 


¢ xpenses, 


salaries and drawing accounts to 


firm are shown as a separate 
item—as well as net earnings which accrue 


to members of the 


Mr. Pearson 
the completed 


hrm 


analyzing 
that “it is 


agencies could increase 


concludes, after 
questionnaires, 

apparent that many 
their net earnings by keeping a closer watch 


on their office expenditures.” 


The 1958 study also shows that the 
ber of policie 


hum 


being written by agencies 
author 


undoubtedly due to 


says. “The drop is 


Homeowners policies 
which make it possible for an agent to give 
his clients more complete protection in one 
This is one of the most significant 


latest 


policy 


facts revealed by the study 





ARTICLES 


in other 


| Articles of interest 
| legal publications 


Symposium on Negligence 
paring a 


In pre 
trial, the 


scene of the 


negligence 
should 


t as 


action tor 
attorney view the 
have 
Phis 
is one of the ideas expressed by the author 
ot an article entitled [ 
Negligence Action for 
1959 issue of 


acciden soon as possible and 


photographs taken where necessary. 
“Preparation of a 
Trial.” In the Janu- 
ary, 
there appears 
The articles 


a symposium on negligence. 
trial preparation and 
evaluations, 


discuss 


trial, settlement evidence in 


negligence actions, and appeal preparation 


and arguments. 

issue are 
Action for 
Personal In- 


this 
Negligence 


rhe articles contained in 
“Preparation of a 
Trial,” “The Evaluation of a 


190 


the Albany Law Review 


jury Action for Purposes of Settlement, 
“Trial of a Negligence Action,” “Evidentiary 
Consideration in the Trial of Negligence 
Actions,” and “Preparation and Argument 
of an Appeal.” 


The author of one of the articles stresses 
the importance of having the statements of 
and one’s client in writing 


Wwiinesses own 


and signed. Another idea proposed is that 


the attorney have a memorandum or note 
in the form of a script for use at the trial. 
should contain the names of wit 
It will 
to be introduced and 
foundation for it laid. If 


followed carefully, there 


The script 
nesses and what is intended by each. 
also note the evidence 
how the will be 
the memorandum is 
failure to 


will be no accidental prove the 


prima-facie case his client may have. 


Government Liability Alternatives 
Personal liability of involved in 


public service should not be abrogated too 


persons 
swiftly. Such lability has been a powerful 
tool in assuring honest and just administra- 
tion, especially where money or property is 
involved. The article, 


author of a recent 


Leon Thomas David, a judge in Los Angeles 
County, points out that it is only natural 
for a person in public service to seek im 
munity from personal liability. If the per- 
son himself is not liable, it is not uncommon 
that he 


mental agency amerced 


doesn’t mind having the 


govern- 


One method that is frequently used in 


coercing the public officer or employee is 
to enjoin him with the governmental agency 


and then him if he 


dismiss the suit as to 
agrees to cooperate in establishing a case 
The author 


whether the 


against his governmental agency 


seriously questions statutes 


which allow the governmental 


agency to 


proceed against the negligent officer are 


ever enforced. 


fields of 
private, the con- 
cepts of ‘fault’ as the basis of liability, and 
those oft spreading the 


that “In all 
liability, public and 


Che author feels 


tort 


indi- 
vidual injury, fault or no fault, are sparring 
for advantage 


S< cial cost of 


The conflicts in the admini 
stration of public law in this field are most 
acute.” Abrogation of immunity in 
helds is frequently urged on the theory of 
“social cost.” In particular, California courts 
have down 


some 


struck immunities regarding 
charities and find an implied consent to be 
sued from existing statutes.—David, “Tort 
Liability of Local Government: Alternatives 
to Immunity from Liability or Suit,” 


U L. A. Law Review, January, 1959. 
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Trial by Fallacy— 
Science in Court 


} 
applicatio 
1 


ue scientinc who venture 


1 : 
daily scenes realize there 
miscarriages science,” at 


Professor Jonathan Karas, 


Physical Science Sectior 


shicle Research Scientific Eval 
Durham, New Hampshire 


1 
se courts and Nave 


scientific gibberisl 


the solemn record 


be accep able in tl 


€ garde d 


Was I 


have 


ILI 


Lroup are 
vocal abilities th: 


at hand a practiced and firm 
can bring mm this verbal 


The Coverage 





PERSONS AND EVENTS 


An orientation 
liability 


ill be 


seminar on product 


consumer goods industry 

held at the Hotel Astor, New 
ity, April 1-3, under the auspices 
American Management Associa 
1515 Broadway, New York 36, 
Warren Freedman, general 
Clairol, Inc., will be chairman; 
include William Quinn, 
general counsel, Merck & Company; and 
Dr. Frederick Reiss, associate clinical 
New York 


Me dical Scl ool 


tion, 
New 

sunsel, 
wi 


and speakers 


rotessor of dermatology, 


I 
University Postgraduate 


Che O] 


rles W 


hird Annual 
he Insurance 
Elected to membership tl 
Frederick H. Ecker, lho 
} Metre 


OT rie board ot 


ance Company, and 


cle vel ped the 


Dean, whi 


Anotl 


is risky is in the estimatio 


distance, ’rotesso1 


Karas sa 
perienced” drivers generall 


t 


1 
oO Make accurate estimatcs 


“We 


distances 


belie ves 


could go 


examples and 


not match up with ela] 


impossible accelerations; situations 


testimony, if pursued scientifically, 


be used to prove there never was 


sion; and other wild examples 


fallac 1es 


‘Even the judges succumb to 


with science—everyvbody, it seems, 

‘into tl act! Failin to allow 
] 

complex 


description of scientific 


well-meaning attempts’ to “help” t 


by “defining” scientific principles, limiting 
experts to “yes” or “no” ans 
are a few of the pitfalls in 


court frequently falls 


“Of the 


asked to 


numerous Cases in 


been testify, 


192 


in Ol 


System for Fire Insurance 


induction ceremony was held in conjunc 


with the Annual Ohio In 


tion 


lent! 


surance Conference 


“The Estate Plat ning 
will be the focal point 
the Sixteenth Life 


Connecticut 
ill 


meets < i University 


Participat t \ work 


taken 


1¢ ( ta lite under 


ation about 1ees al | 


program, writ oO Iss Dorothy G. 
Lundblad, School of Business Adminis 


1 1 \ mnecticut, Storrs, 


served 


scientists \ O explain their 


findings in a calm and receptive atmosphere 


f rude inter | 


and implied 


not one 


Incompetence Remember, that the court 
] 4] 


an always rule that your testimony is 


I L J— March, 1959 





fact, if to the realization that science is the most 


inadmissible after being given, In : 
necessary, the jury may be excused whil 


powertul ally ever conceived to establish 
vou explain to the court guilt or innocence in a complex legal trial. 
jury should be given every sensible “T firmly believe urt-appointed 
ach a conclusion. Let them decide panel of qualified do a 
scientific aid has a bearing or great deal relieve their 


excluded. But let us 
science any more 


law 


acies whi 


individual 


TY 


t 


re¢ \ 
samme 


vill 


The Coverage 





. 

Every day in 1958, American families 

received, on the average, nearly $20 

million from their life policies, the 

Institute of Life Insurance reports. 
+ 


Docket 


appellate 


Waxes Inc. v. Brown, 


The 


seeking to 


Industrial 
No 


court Was 


539 petitioner in the 
damages for 


that 


recovel 


some shipments of petroleum waxes 


were damaged Dy hire while stored in cus 


toms at a port in Chile Che petitioner 


Vas an and was insured under a 


policy by 


exporter, 
respondent, 
denied 


marine Insurance 


LLloyd’s-underwriters. Damages were 


It was argued by the petitioner that the 


nsurance policy covered a varehouse 


Santiago, ( 


occurred 


ust 


dep ndent warehousi y, an | 


in customs undet 


customs officials 


was denied on 


appe llate 


: 
seeking damages 


?@s that were caused 


ile walking on a highway, 


by a rear-view mirror on the 


Phe 
trial court’s decision, holding that the tria 


resp 


truck appellate court reversed 


court’s instructions madent 
dow1 


duty to slow 


»veremphasized 
he petitioner 


rt’s ruling as 


rejected t 


RES IPSA LOQUITUR AND ACTIONABLE 


In searching th law, counsel must 
uurts frequently use 


and “pre 


would nor 


keep in mind that (a) ce 


the terms “interence” sumption” 
ably, although they 
different 


lationship of the 


interchange 


mally have a legal effect, (b) 


parties and degree « 


required in a particular case may 


factor in rejection of the doctrine in a 


specific case and (c) many cases based 
evidence actu 


purely circumstantial 


res psa 


the term is not referred to in the 


upon 


ally are loquitur cases, althougl 


reported 
search is not complete if 


cast Counsel's 
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chance in Indiana. His 


tiorari was denied on January 12, 1959. 

Cudd v, Mathers, Docket No. 520.—In the 
Supreme Court of the 
motion for leave to file a petition for a writ 
Che writ was to 
vacate an 


petition tor cel 


Illinois insured’s 
of mandamus was denied 
compel the trial judge to 
which directed the insured to answer 
whether he had 
much and of 


ordet 
ques- 


tions as to 


insurance 
kind. 


pro 
The 


damages 


tection, how what 


insured’s original action for 


out ot 


Was 


arising an automobile accident 


denied. The insured con 
had his 


yperty without due process, 


Certiorarl was 
d that he 


liberty and_ pre 


tende been deprived ot 


t 


answers to the had no 


falsity of 


since the questions 


reasonable relation to the truth or 


the pleadings nor to the merits or issues 


ot the case 
Vissourt Pacific 
No. 509 Phe 


ircuit sought to 


Rat 
peti 


/1. Rouw Compan 
Docket 


Ith 4 recover 


damaged 


shipments that were 


respondent, carrier, while in transit 


It was argued by the peti 


e measure of damages for 
interstate shipment that is subject 


of lading under the provisions of 
Act is the differ 


market value 


Interstate Commerce 


betwee the Wholesale 
and the market 


y delivered 


undamage 1 ee ods 
l 


f the goods actuall 
ruled that the 


ot damages should be the 


The Fifth Circuit measure 


wholesale market 
the, had 


less the 


value o goods if been ce 


livered in good condition, market 


lelivered damaged ¢ 


ft the commi 


ss1ons 
Cl 


ce ned 


Vas 


RADIATION INJURY 
Continued from page 184 


Iie researches onl Ost cases Im W 


the term “res tpsa loquitur” appears. 


some risdictions where applicability 


1, it may be 


the doctrine is contuse 


wisdom to make out a case 


but 


better part ol 


avoid the phrasc¢ 


valid 


ipsa loquituy 
virtually 


t 1s 


impossible to draw 
generalizations regarding the doctrine ot 


res ip loquitur and its possible applica 


bility in c¢ types of cases. It is un 
likely that 


exception to. this 


rtain 
will prove t 
statement 


[The End] 
I L J— March, 1959 
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be all 





NEGLIGENCE 
Summaries of Selected Decisions 
Recently Reported by CCH 
NEGLIGENCE REPORTS 


Assumption of Risk Applicable 


Under Dog Bite Statute 


The defense of assumption of risk is 
available under the Dog Bite Statute. 
A person may assume the risk of being 
bitten if he realizes the danger, even 
though he did not know whether the dog 
had a previous history of viciousness. 
California. 


Negligence 





ircumstances; , the acts of the 


that 


salesman sposition 


Was displaved by he 


dog, it was concluded 


the salesman voluntarily expose | 


an obvious risk.—Gomes 7 
Court, In 


NEGLIGENCE ( 


orma Supreme 


Q. 1959 y ASES 


Unlawful Abortion Death— 
Consent Not a Bar 


Where a woman died as a result of a 
negligently performed operation, the pur- 
pose of which was an abortion, it was 
held that her surviving spouse and chil- 
dren could recover for her wrongful 
death. Consent to an act to destroy a 
life is not valid. Kansas. 


adversely to the veterinat 
an appeal Was pro 


irt of Kansas 


illegal act 
participant against 
ured | im, and the plaint its 
to maintain the a 
nt would have 


supreme court alii 
lowet court, being 


lawtully 


whicl ha 


ym may and vali 
ot human 
she could 
damages sust 
Or kin col 
he mere 


} 
Was Criminal 


and the could redress the 


wrong by a criminal prosecution against the 


Im nature State 


that a woman 


abortion per 


veterinarian does not mean 


upon whom a negligent 


formed, or her next of kin, is without 
remedy 


Che veterinarian remains civilly 
liable To! ] 


damages which result 
Kimberly et a 
November 8, 
1209 


negligence. 
Kansas Supreme Court 
8 NEGLIGENCE CASES (2d) 


Beach Proprietor’s Liability— 
Great Pond Rule 


A beach proprietor is not liable for in- 
juries sustained by an invitee who swims 
at his public bathing beach and is in- 
jured by a boat operated by a third party. 
A swimmer has knowledge that boats 
may be lawfully operated in the same 
waters. Maine. 


1, 
iT 


boat was 


riet 


divide 


» beacl 


rence 


OC 


Maine Judicial ¢ 


Supreme 
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invitation or tl r i r’s duty to the December 


child changed. ne thn great pond rule, 2d) 50 
persons who own land adjoining such ponds 
zage in many activities tree ot charge 


vctivities don't imterfere POysical Impact Doctrine— 
reasonable use of the ponds by Absence of Physical Injury Evidence 


as su 


It was error to limit evidence of trauma 

ild’s status as an invit d to visible bodily injury where a service 
swimming area, it igni station operator suffered pains and burn- 
| \ ing sensations after a power line fell and 
caused a severe electrical disturbance 

which damaged other property. Florida. 


ce peraltive 


ut breakins 


Negligence 





LIFE 


Summaries 


of Selected 
Decisions Recently Reported 
by CCH LIFE INSURANCE 
REPORTS 


‘Continuously Withindoors’’ 
Provision Construed 


A permanently and totally disabled in- 
sured does not come within a “continu- 
ously confined withindoors” provision if 
he is able to attend classes away from 
home and take long automobile trips 
regularly for a long perod of time. North 
Carolina. 


automobile accident 


AS @ 


the insured sustained injuries which resulted 


result of an 


in complete paralysis from his lower abdo- 
which would 
remain for the rest of his life. After several 
months in the hospital the insured attended 
a rehabilitation center where he was fitted 
with artificial With 
the aid of these artificial was 
able to walk = short and drive 
an automobile with specially equipped hand 


men downward, a condition 


crutches and braces 
devices he 


distances 


controls 


lhree years after the accident the insured 
enrolled in a university upon the advice ot 
and the rehabilitation center. 
In order to attend the classes he 
quired to drive several miles a day and was 
from his hours a 


insured 


his doctors 
Was re 
home 


absent some 6% 


made automobile 
distances of 200 miles, 


didn’t 


day The also 


trips overt and on 


some of these trips return home o1 


the same day. 


this 
was brought, made monthly payments under 
Part H of its “Lifetime Income Protection 
Policy” from the date of the accident until 
the time the insured enrolled in the univer- 
sity to take classes. Part H of the 
provided that “If injury or 
fines the insured continuously withindoors 
day or more and regular 
treatments therein by a qualified 
physician or surgeon, the company will pay, 
commencing with the first treatment, 
benefits at the rate of $50.00 per month so 


Che insurer, against whom action 


policy 
sickness con- 
tor one requires 
legally 


such 


long as such confinement remains con- 


tinuous, provided said injury or sickness 
causes total disability and necessitates total 


loss of time.” 
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lower court the insurer’s motion 
involuntary nonsuit 


In the 
for judgment of 
overruled. 


The supreme court followed the 
liberal interpretation of such provisions and 
treated the confined within- 
doors provision as descriptive of the extent 
of the illness or injury, and at the same 
[allowed] reasonable deviation from 
the indoors requirements.” In order to qualify 
for the benefits, it was not enough that 
the insured regular treatment by a 
qualified physician or surgeon for a totally 
disabling injury. The evidence must show 
that the confined the insured continu 
ously withindoors for the period for which the 
Showing a total dis- 
time 


Was 


rule of 


“continuously 


time 


show 


myury 


benefits were claimed. 


total loss of was not 


ability and a 
enough. 


The away-from-home activities were too 
extensive and carried on too regularly by 
for too long a time to allow 
him to qualify for benefits under the Part 
H provision. The insurer’s motion should 
have been allowed.—Suits v. Old Equity Life 
Company. North Carolina Su 
January 14, 1959. 4 LiF 


the insured 


Insurance 
Court. 


preme 
CASES 


“Actively at Work’’ Provision— 
Effective Date of Policy 


Where the effective date of a group policy 
falls on a day when the employer is closed 
and the policy requires the employee to 
be actively at work on the effective date, 
the employee is not covered if he be- 


comes ill on the stated effective date. 


Tenth Circuit. 


The beneficiary of a certificate of insur- 
ance that was issued pursuant to the terms 
of a group life policy brought this action 
to recover the amount of the certificate. 
On June 1, 1956, the insurer issued a group 
policy to the bank 
beneficiary subsequently became employed. 
One of the provisions provided that “Each 
full-time eligible 
classes after the effective date 
shall be eligible for insurance 
from the completion of three 
continuous service on a full-time basis with 
the Policyholder.” 


where the wife of the 


entering the 
of this Rider 


Empl vee 


hereunder 
months of 


Another pertinent provision of the policy 
stated: “In any instance when an Employee 
is not actively at work on full time on the 
date he would 
ance with the above provisions, the com- 


become insured in accord- 


mencement of the Employee’s insurance 
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shall be deferred until return to active work 
on full time.” 


It was established that the beneficiary’s 
wife became employed with the bank on 
July 26, 1957, and subsequently 
application for life 
The certificate of 
issued to her 


made an 

under the 
insurance 
stated that the 
effective date thereof would be October 26, 
1957. This date fell on a Saturday, 
when the employees of the bank 
at work. The (insured) worked on 
October 24, but for personal reasons did 
not work on October 25. The insured be- 
came ill on October 26 and died on October 
0 


insurance 
group policy. 
which was 
a day 
were not 
wife 


found that the insured 
actively at work on the effective 
date of the insurance, and that she was 
never under the issued 


to her. 


The trial 
was not 


court 


insured certificate 


Tenth Circuit, the bene 
that the 


the insured 


On appeal to the 
ficiary argued 
effect and that 
requirements of the policy except the one 
to be at work on the 
It was further argued that the insured 


insurance was in 
fulfilled all the 
requiring her effective 
late 
had worked three months as a full-time em 
ployee and that the bank was closed on the 


effective date of the policy. 


Che Tenth Circuit affirmed the finding of 
court concluded that upon a 
and the 
i that the 
‘intended that the effective date 


the trial and 


reading of the policy certificate 


together, it was evident parties 


: inserted 
onditioned upon the 
insured being actively at work on that date.” 
“actively at October 26 


a condition precedent to an effective 


in the certificate was « 


Being work” on 
“was 


l 


contract as of that date.”—lsey v. Pruden 
United 
\ppeals for the Tenth Ci 


+ Lire ( 


tial Insurance Company of America 
States Court of 
cuit. December 26, 1958 
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ASES (2d) 


Father's Insurance Goes to Child 
lf Adopted by Another 


After the primary beneficiary dies, the 
insured’s child who is adopted by another 
party is entitled to the remainder of the 
proceeds. Her adoption does not affect 
her status as a child of the insured. Sec- 
ond Circuit. 


Che United States brought this action in 
the nature of 


the conflicting 


to determine 
three defend 
While 


Was 


an interpleadet 
claims of the 
ants for the proceeds of a life policy 


the insured service, lhe 


Life, Health—Accident 


Was In the 


granted the policy in question. In it he 
named his mother as principal beneficiary; 
no contingent beneficiary designated. 
On March 20, 1946, the mother filed a 
claim for the proceeds of the policy and 
these were paid to her up until the time 
of her death on November 5, 1947. Under 
Title 38, USCA, Section 802(h)(3), it was 
provided that if any installments remained 
they 
would be paid (unless otherwise designated) 
to the widow of the insured, if living; if 
no widow, to the child or children of the 
insured, if living; but if no widow or child 
was living, to the parents of the 
insured who last that relationship 


was 


unpaid at the death of a beneficiary 


parent or 
bore 


that 
October 


Was ap 


In the district found 
the insured had 
24, 1940, at 


proximately eight months 


court it Was 


been married on 


which time his wite 
git pregnant O1 
14, 1940, the insured and his wife 
to have the child adopted. The 


at he was the father 


December 
nsented 


insured acknowledged tl 
of the child 


Che three 


claimants to the proceeds 


the lite policy were the father of the in 


sured; the former wife of the insured; and 
the daughter he acknowledged, who 
adopted. It we 


court th 


was 
determined in the district 
laughter of the insured was 
his legitimate child and adoption 
daughter (claimant) did not 
her status as such. The court then con 
cluded that the insured’s daughter (who 
had been adopted), under Title 38, USCA 
802(h)(3), was the 


that the 


: a 
ofr the affect 


section next preferred 


beneficiary and wi I ed to the balance 
ot the benefits tl pay ible 
the policy 

On appe al to 


of the insured 


asserted ° 
was entitled 
Section 115 of the Domest 


nt 


the insured’s daughter, 
proces ds 


Relation Act 
l 


re 
d 
parental it toward al “of all 
sibility ‘| ster child.” 


entitle the 


k 
] 
I 


l¢ 
respon 
However, 


this father 


provision 


t the same section 


ovides that “The 


oO the proce¢ 
‘ tS 
th Is a provi 
rights of a foster child to inheritance and 


succession parents rematll 


unaffected adoption.” Therefore, the 
insured’s daughter as a natural 


parties conceived during 
iot affected ludg 

ment of urt was atfhrmed 
U.S. v. Denninny et a nited States Court 
of Appeals for the Second Circuit. Decem 


ber 11, 1958. 4 Luirt ases (2d) 110 
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FIRE 

| Summaries of Selected Deci- 
sions Recently Reported by 
CCH FIRE-CASUALTY IN- 
SURANCE REPORTS 


“‘Watchman’s Clause’ Violated— 
Waiver of Clause 


Insurers are under no obligation to cancel 
their policies even though they may have 
knowledge that the insured is not com- 
plying with a “watchman’s clause” in the 
policies. Lack of performance by the in- 
sured does not render the policies void. 
Seventh Circuit. 


Fourteen fire insurers instituted this ac 
tion against the insured (brick corporation) 
tor a declaratory judgment concerning thet 


liability 


the insured 


on policies that had been issued to 


he insurers’ complaint alleged 


that the premises were destroyed and that 


they were not liable on any of the policies 


because each contained a clause which ob 
} 


ated the insured to maintain an “approved 
which the insured had 
\ counterclaim 


watchman’s service,” 
neglected o1 refused to do 
damages 


as instituted bv the insured for 


as a result ot two fires 


Both « he fires had been set by a con 


fessed arsonist Each of the policies con 


tained a watchman’s clause which provided 
"an i 


premium 


msideration of the reduced rate oft 
at which this policy is written, it 
is made a condition of this policy that, so 
far as within the control of the Insured a 
approved 


be wan 


j , I 

approved watchman s Wwice wu 
7 : . 

recordadimg system ¢ watch clo. hal 
] , ‘ 

fained at such tunes as t P *"s are not m 


peration.” 


insured’s president testified that he 


a watchman on the premises for the 
rpose of keeping out trespassers, but at 
of each fire there was no watchman 
It was established that the 


time ot 


time 
the premises. 
plant 


either fire In 


Was it im operation at the 


fact, Operations had ceased 


several months previously 


In the district court it was concluded that 


1 


ie insured was charged with knowledge of 


policies since they had 


! 
he contents of the 


t 
t 

been delivered into its possession. Further 
more, its failure to carry out the obligations 
imposed upon it by the watchman’s clxuse 


entitled the insurers to a summary judgment 


as a matter of law 
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The Seventh Circuit agreed with the con- 
clusions of the district court and added that 
the watchman’s clause was a condition that 
the insured had to comply with as a prere- 
quisite to a right to recover. The terms of 
the clause were considered to be clear and 
unambiguous. 


However, the court considered an argu- 
ment of the insured which it believed quite 
novel. The insured advanced the theory 
that the insurers, by their acts, approved 
the watchman’s service that was maintained 
by it at the time of the fires and, also, that 
the insurers were sufficiently aware of the 
type of watchman’s service provided by it 
and their failure to void the policies con 


stituted a waiver of the clause. 


that even if the 


insurers were aware of the character of the 


The court concluded 
insured’s watchman’s service they were un 
der no obligation to void the policies, and 
failure to do so would not constitute 
a waiver. The testimony given by the presi 
dent of the insurers’ 


knowledge of the 


thei 


insured as to the 


insured’s actions was 


considered to be a conclusion and not ad- 
in evidence to establish knowledge 


part of the insurers. 


missible 
on. the Therefore, no 
genuine issue of fact was presented to the 
reviewing court. The judgment of the dis- 
trict court affirmed.—Atlas Assurance 
Company, Ltd Standard Brick & Tile 
Corporation. United Court of Ap- 
Seventh Circuit. January 19, 
AND CASUALTY CASES 882 


Was 
et al. v 
States 
peals for the 
1959. 9 Fir 


Existing Policy 
Nullifies Subsequent One 


The purchase of a subsequent fire policy 
did not breach the “other insurance” 
clause in the prior policy. Both policies 
contained a similar clause. The existence 
of the first policy caused the subsequent 
one to be invalid and ineffective. Texas. 


An insured filed this suit against one in- 
that had 
coverage policy which covered the insured’s 
Subsequent to pro 


surer issued a fire and extended 
home and its contents 
curing this policy, the insured was issued 
another insurer, which 
form but provided 


another policy by 


was almost identical in 


for less coverage 


Several stipulations appear in both poli 
Both policies con 
that 


“Tf the coinsurance clause is not applied, 


cies which are relevant. 


tained a stipulation which provided 
no other fire insurance is permitted unless 


the total amount, including this policy, on 
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each item is inserted .... In each 


policy there was a stipulation concerning 
conditions which would suspend or restrict 
insurance, such providing that “Unless other 
wise provided in writing added hereto, this 
shall not be 


while any 


Company liable for loss oe 


curring other stipulation 
or condition of this policy is being violated.” 
\ pertinent provision in the policy 
stated that “No othe 


mitted on 


prior 
fire insurance is per 


items insured hereunder unless 


permission is endorsed hereon. 


In the trial court it was found that the 
of the 


of insurance 


insured in procuring the second 


without the permission 
prior insurer had the 


voiding or suspending, for 


the violation of its policy tet , the 


prior p 


insured 


COoOVe:; 
age afforded by the 

On appeal the argued that the 
failure to 


“other 


insurer's specifically 


entitled 


ple ad 
insurance” 
that the 


defense of 
to judgment, and 
was not applicable becaus« 
not provide tor forfeiture 


as secured 


Che appellate court co 
case in point and noted 


t other lic nvol 
O other porcies hnvoives 


contain the words “contri 


in their 


concurrent msurance 


surance stipulation and made 


tl validity of the contract 
in question did not 


It was argued by the insur 


insured’s failure to get permissi 


vided in the stipulation cause: 


suspended for 


to be 


while the breach conti 
garded h an argument 
' ; 
eaci p 
ther. 
msidering 
court stated: “ is little log 
that tl 


only tor a 


contention rior American 


has vitality sufficient 


after the issuance of the subsequent He 


olicy to render the Home contract sus 
I 


pended and then immediately, 


the suspensio1 


plishing 


| 2 


lapse into a state 


In reversing 
court, the 
the insured 


from securing an invalid, 


unenforceable fire insurance 
term “fire insurance” mea 
the assured 


When 


ror, its 


to indemnify 
poli \ 


an insurer 
not a contract or 


policy was contracted 


Fire and Casualty 


insurance warranty was violated by the 


theretore, 
‘| he 


insurance in the 


poli vs 


existence of the 
did not 
afforded no 


prior 


provide coverage second 


policy strict 
sense of the word by its contractual terms, 


and no insurance actually came into being 


Therefore, the prior policy was valid, et 
fective and enforceable at the time 


suffered by the insured 


loss 


sured had hot 


1 
other msurance 


Windstorm Extended Coverage— 
Proof of Total Loss 


After an insured presents a prima facie 
showing of total loss, the burden is upon 
the insurer to show that the amount of 
the alleged loss could have been reduced 
by salvage. Rhode Island. 





windstorm. It was insured 
“to the extent of the actual cash value of 
the property at the time of loss, but not 
exceeding the amount which it would cost 


to repair or replace the property 


loss caused by 


against all direct loss by fire 


As a was 
accompanied by a tidal wave, the insured’s 
merchandise was extensively damaged. Some 


result of a hurricane which 


of the stock was located on shelves below 
the high-water mark, and some was located 
above the high-water mark. It was 
ceded that the merchandise that was located 
below the water 
the policy. However, the merchandise that 
above the water mark and 
wind-blown Was con 


con- 
mark was not covered in 
Was located 
damaged by spray 
ceded to be covered 

In the insured’s proof of loss, the damage 
vas stated to be the full value of the mer 
chandise above the high-water mark—or, in 
othe damage for total 
value of the property before the 
Testimony introduced which 
established that the insured tried to salvage 


words, loss based 
on the 
storm Was 
some of the property by wiping it off and 
allowing it to dry. An expert witness testi- 
fied that the salt would 
materials to rot, swell and deteriorate 

Neither 
dence that the merchandise possessed any 
The in- 
surers argued that the lack of evidence ot 


spray cause the 


party presented any direct evi 


cash value following the hurricane. 
the salvage value of the merchandise con 
stituted a fatal failure of proof, and that 
the only damage proved was a partial dam 
age to the merchandise. 


to assess 


Pheretore, in order 
lamages it would be essential that 
there be evidence of the value of the prop 
erty after the hurricane. 

\ verdict for the insured rendered 
in each case on the trial level. The Supreme 
Court of Rhode Island concluded that the 
insured must prove the amount of damages 
that total claimed, it 
must be proved that such loss was, in fact, 
total Furthermore, the court said, 
there is only a partial loss of the 
‘the measure of damages is the 
difference between the actual cash value ot 


Was 


and where a loss is 
where 
met 


chandise, 


before the loss and the actual 
thereafter However, once 
the plaintiff presents a prima facte showing 
of total loss, the burden is then upon the 
defendant to show that the amount of loss 
could have been reduced by salvage.” The 
supreme court determined that the insured 
had made such a prima facie showing of 
total loss. 


the property 
cash value 


The insurers also excepted to the charge 
that was given by the trial court to the jury 
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(not cited herein), but the supreme court 
felt that such charge had a limiting effect 
and that the verdict of the jury was not 
based upon a finding of partial damage only, 
in which would have 
sufficient evidence to assess damages. It 
was found that the evidence presented by 
the insured was sufficient in law to raise the 
inference that a_ total had occurred. 
The exceptions of the insurers were over- 
ruled and the cases remitted for entry of 
judgment on the verdict—Pearlman v. Equt 
able Fire & Marine Insurance Company et al. 
Rhode Island Supreme Court 2 


January 27, 
1959. 9 Fire AND CASUALTY CASES 936 


case there been in- 


loss 


Liability Policies— 
Exclusionary Provisions Construed 


A father of an insured who voluntarily 
rendered his assistance in constructing a 
home was injured when a scaffolding col- 
lapsed. Both the comprehensive personal 
liability and the general liability policies 
provided coverage. Minnesota. 


action for an 
judgment to 
liabilities 


brought this 
injunction and a declaratory 


An insurer 


and under 


whereunder, a per 


determine its duties 
issued, 
injury suit was pending against its 
The insured and a friend 
had an oral agreement to construct a home 


in thei 


two policies it 
sonal 
insured. close 
spare time. This agreement, how- 
ever, pertained only to the labor involved, 
the construction being financed by the in 
sured. There was evidence of an agreement 
that the would purchase the 


close friend 


home when completed, providing he could 


couldn't, there 
insured would sell his old 
move into the 
was no evidence that the insured 
to sell the new 
On May 4, 1955, the insured purchased trom 
the insurer the } 


that are the 


finance it. If he 
that the 
home and 


was 
dence 
new one. There 
intended 
home on the open market 
two policies of insurance 
subject ot this 
On October 22, 1955, the father of the 
insured was injured when a scaffolding on 


controversy. 


which he working collapsed. The 
father had 


the insured 


was 
on previous occasions helped 
construction of the 


home, but at no time did he do the work 


with the 


on any pre-arranged basis for compensation 


for his labors, nor was he being compen- 


sated at the time of his injury. 
The 


juries 


that the in- 
} father were not 
covered by the policies, and that the in- 
surer was not obligated to defend the per- 
sonal injury suit 


trial court concluded 
sustained by the 


brought by him. 
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contained a 
which described the 
“Building his own 


he general liability policy 


typewritten imsertion 
business of the insured as 
Private Residence.” Cove rage A, concern 
ing bodily injury liability, provided that the 
behalf of the 
shall be 


legally obligated to pay as damages, 


agreed to pay “ ‘on 
insured all 


msurer 


sums which insured 
come 
including damages for care because of 
bodily 


rr persons, caused by ace dent 


injury sustained by any person 


ee 
hazards defined in the policy were described 
as “‘ownership, maintenance or use of the 
and all which 


premises, operations 


are necessary a 
The insurer denied liability on the ground 
construction of a dwelling did 
the hazards provision be 
built for 
insured was engaged 


friend Also, 


within 


cause the home was being resale 


and that the 
with his 


ata pront, 


a jomt venture 


voluntary expansions of the opera 


were not endorsed by it, nor did it 


knowledge of these operations 


insurer's 


found that. the 


that the in 


Was agent 


as aware sured wanted cover 
a building Was be 
Further, th 


definitely 


age on premises where 


ing constructed 


provision reterred t ie “col 


struction of detached private residences.” 


“operations” provision was descriptive 


premises and recognized that the 


o be insured were those inherent 


construction of a home. In regard 


contentions of the insurer (above) the 


pointed out 


greement between 


pass legal title 


any indication 


was being built for resale put 


open market 


irer further denied liability on 


the general liability policy 


was designed to protect the insured from 


claims of the general public, and not f 
claims of employees of the insured 


clusionary provision of the policy stated 


ie policy did not apply “ ‘under Cover 


\, to (1) bodily 


mjury ot any 
employee of the insured | 


in the employment of 


lhe court concluded tl at the tather, 
voluntarily and gratuitously assisted the in 
sured in activities on the premises could not 
be considered to be “engaged in the 


ired.” It 


em- 
Was apparent 
pertained 


exclusionary provision 


who was employed to do work 


to a contract tor hire 


Fire and Casualty 


argued by the insurer 
liability 
because 


land 


resi 


It was fturthet 
that the 
policy did not 
(1) the 
other than 
dence was 


comprehensive personal 
accident 


built on 


cover the 


dwelling was being 
that 


situated; (2) the 


where the insured’s 
construction 
was a joint venture or business enterprise; 
(3) the dwelling was not being constructed by 


an independent contractor 


\ provision of the. policy described 


~~ "€E). a 
insured or 


premises as premises where the 


named his spouse maintains a 


and includes approaches 


including 


residence private 


thereto such land on which 


a one or two family dwelling is being con 


structed for the insured by independent 


ontractors’.”’ 
neko th ' the policy 


! 
agreed t | et whicl 


The court 
the insuret1 
the insured shall becom rb ‘ ( pa\ 


relating to the | Chere 


was also typewritten | licy the 


words “Building Pr On this 


argument the 


the ou! on 1d hat 
idi 


typewritten words in tl ‘icy indicates 


an intent | pi ular premises 


upon which dwelling was being con- 


structed 


& ncerning 


business pur 


activities 


usimess 


argument 


stated that 

by indepen 
covered rl 
was reversed 


pany wv. Askerud 


} 
Court 


CASUALTY 


January 


CASES 





AUTOMOBILE 

| Summaries of Selected Decisions 

| Recently Reported by CCH 
AUTOMOBILE INSURANCE 

REPORTS 


“Omnibus Clause’ Construed— 
Accident Between Employees 


Where one employee was injured by 
another while both were acting within 
the scope of their employment, the limit- 
ing clause in the employer’s policy pre- 
cluded recovery, even though “insured” 
included other persons who drove vehi- 


cles. New Jersey. 


both the plaintiff and the 


IS action 


injured him were employees oO 


{ 
accident occurred 


1 
company. The 


the plaintiff and the driver of an 
ile were acting in the course of 


employment automobile was 


t} 


ng company and was 


company 


udgment was 


plaintiff also file 

compensatiol 

he vending compan) and received an 
his disability 

compensation award was made, 


Was instituted against 
the amount of the 
Che plaintiff alleged 


an addit 


judgment. 


Was ured 


1Oonal ms 


vending 


ions OF the policy stated 


f Insured: Witl 


for bodily injury 


respect to the 


liability and for 
lability the 


includes the 


damage unqualified 


‘insured’ named insured 


any person while using 


and any person re 


the use thereof 


provided in subparagraph (b) 


ance with respect to any 
| han the named 
to any en 


plovee with respect to injury sickness 


to o1 


or death of another employee of the 


same employer injured in the cou rf 
suc! 


t the 


employment in an accident arising out 
maintenance or use of the automobile 


lwo ot 


n the business of such employer.” 


204 


stated that the 
apply if the benefits were 
required to be provided unde: 
law, 


the exclusion provisions 
policy did not 
payable or 


workmen’s compensation 


In the lower court a summary judgmett 
was granted in favor of the insurer. On the 
appellate level it was argued by the plain- 
tiff that the being an additional 
insured, vending company as 
the named insured, was the person encom- 
word “insured” in the ex- 
relating to workmen's 
the workmen’s 


driver, 
and not the 


passed by the 
clauses 
Therefore, 


clusionary 
compensation. 
compensation clauses were inapplicable be- 
cause the driver was not the employer of 
the plaintiff 

The appellate court did not consider this 
argument, even though it was based on the 
Varyland Casualty Company 7% 
Vanufacturers Insurance Com 
17 (1958). This case involved 
identical exclusion 


decision in 
New Jersey 
pany, 28 N. J 
the construction of an 
clause. 

It was concluded that subparagraph (b) 
construc 
said that 


controlled this case, and that a 


tion of it showed that in effect it 


“the insurance contract does not give pro- 


tection to an employee of the named insured 
fellow employee 


In case Of injury to a 


occurring in the course of the employment 
as a result of an accident arising out of the 


maintenance or use of the vehicle in the 


employer's business It clearly pre- 


cluded coverage to Nunez [driver], and so 
benefit to plaintiff, in the situation at bar.” 
Vassachusetts Bonding & 
New Jersey Superior Court 
1958. 16 AUTOMOBILI 


Cutone 7 Insur 
nce ( 
December 16, 


(2d) 174. 


ynipany 
CASES 


Employee Exclusion Clause— 
Additional Insured 


A person who injures an employee of an 
employer who is insured is an additional 
insured under an exclusion clause which 
provides that the policy does not apply 
to persons entitled to workmen’s com- 
pensation. New York. 


This declaratory judgment suit was brought 
by the 


] + 
Nave 1 


machine to 
entitled to 
a policy which was issued 
employee he in- 


operator of fork-lift 


adjudged that he was 


protection under 
to the employer of the 
jured. The injured party was an employee 
While the fork-lift 
loading a truck that was 


insured and driven by the 


of a trucking company 
sperator Was 
owned by the 
which 


accident occurred 
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injured party, an 





rk Court of Appeals. Jant 
16 AUTOMOBILE CASES (2d) 88 


Proximate Cause— 
Intervening Agency 


A municipality’s act of failing to con- 
struct or maintain adequate sewers for 
water drainage is a remote and not a 
proximate cause of an accident which 
results when water backs up on a public 
street and obstructs a motorist’s vision. 
Alabama. 


Automobile 





PRODUCT LIABILITY 
Summaries of Selected Decisions 
Reported in This Field 


Earth Mover Accident— 
Safety Devices 


A manufacturer owes no duty to a remote 
user of a product beyond the duty to 
keep the article free from hidden defects. 
Liability for obvious defects or obvious 
dangers is a question to be resolved by 
the legislature, not the courts. Second 
Circuit. 


] 


his action was brought against the 


tacturet! ot an earth moving machine 


recover damages for the wrongful deat 


of an operator of one of these machines 
machine had a bucket device 
and lowered by 
pivoted to the 


driver’s cab. When the 


f the cab 


suspended 
12.5 
ont which was raised 


arms that were 


SCISSOT 
hine behind the 
attempted to get out ¢ 


rator ) 
vhile the 


and he was crushed 


bucket was in a raised position, 


between the 


arms and the cab 


the complaint it was not alleged that 


accident was caused by any latent de 


in the manufacture of the machine, but 


at it Was customary “among manutac 


rers of similar machines to provide guards 


and safety devices to prevent an operato 


into or out of the cab whik 


raised.” This ce 


trom getting 


the arms were mmplaint was 


dismissed in the trial court 


The question for the Second Circuit was 
complaint was dismissed upon 
interpretation of New York law 
It was concluded that Campo v. Scofield, 301 
N. Y. 468, 95 N. E 1 802, and J/nman 7 
Binghamton Housing ithority, 3 N. Y. 2d 
137, 143 N ie 2d held that “a 
facturer owes no duty to a 
duty to 


trom 


vhether the 


a proper 


( 
2 
A 


895, manu 


remote use! 


the article ol 


hidden detects or 


bevond the keep 


Inanutacture§ tree 


dangers.” The allegations by the plaintift 


that 


InNanutacturers to 


there was a general standard among 


provide satety devices 


thus taking this case 


tor such machines, 


outside the rule in the Campo and Inman 


were not considered to be sound. 


cases, 


Several pertinent parts of the Campo 
decision which the court felt ruled this cas¢ 
cited. One portion of the opinion 

“The cases establish that the manu 


other 


were 
stated 


tacturer Ot a 


206 


machine or any article, 


dangerous because of the way in which it 


those 
free 


owes to 
to make it 


and patently so, 
a duty merely 
defects and concealed dangers. 


functions, 

use it 
latent 
remote user sues a manufacture 
for injuries suffered, he must 
prove the existence of a latent 
a danger net known to plaintiff 


who 
Irom 
wa 
article 
allege and 
detect o1 


Of an 


or other users, . . . If a manufacture: 
everything make the 
function properly for the purpos¢ 
the machine is 
func 
danger or peril that is 
not known to. the then the manu 


has satisfied the law’s demands.” 


does necessary to 
machine 
is designed, if 
latent detect, and 


creates no 


for which it 
without any if its 
tioning 
user, 


facture 


that the 7nman decision 


Campo 


Che court noted 
and added 
extension of the rule in MacPherson 


ompany, 111 N. E. 1050, 


defect in and 


reathirmed the decision 


that an 
v. Buick Motor ( 


to cover an obvious design 


an obvious danger could only be 


ly by the 


accomp 
| he dc 


allirmes 


lished proper legislature 


cision of the lower court was | 


also a vigorous dissent con 
duty regarding 
install 
iquipment 
Appe als for 


2 1959 Q 


There was 


cerning a manufacturer's 
general industry safety 
devices Vi 
pany. United 
the Second Circuit 


practices to 
ssind v. Clark Com 
states Court ot 
Ctl February 
NEGLIGENCE CASES 2d) 122 


Product Used 15 Years— 
Manufacturer's Liability 


Although a product has been used for 15 
years, this period of safe use for the pur- 
pose for which it was intended does not 
foreclose a probability that it was de- 
fectively manufactured. A auestion of 
proximate cause arises which is a fact 
for the jury. Tenth Circuit. 


\n employee on an oil well drilling rig 
when the derrick collapsed 
pip 
and employee sued 
the derrick manufacturer (as in MacPhe 
on Vv, Buick Motor Company, 111 N. E. 1050), 
that a foot 


of one leg of the it to col 


injured 
under the 


Was 


tensile strain of a loosening 


pulling operation. The 


claiming defective weld at. the 


derrick Calls¢ d 


tensile strain There was ex 
that the 
would be expected to 


as the parent metal, and that its 


lapse unde 


We ld, il properly 


have the 


pert testimony 
fused, 


useful life” 


“same 


failure indicated a defective weld. 


\ directed 


manufacturer in the 


entered for the 
court on the 
use fot 


verdict was 
trial 
grounds that 15 years of 
| “which the equipment was in 


that it 


Sale 
the purposes tor 
tended 


foreclosed probability 
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any 





made.” This 
Internationa 
2d 223, 


years of con 


Was defectively oO! negligently 
decision was based on Lynch 7 
Harvester Company of America, 60 F 
wherein it was held that “five 
threshing machine for its 
was a 
and contradiction of the 
imminently 


defendant sold it’.” 


Stant use ot a 
intended ‘conclusive denial 
that the 


dangerous to life 


purposes 
allegation 
machine 

limb 


Was 


and when the 


The Tenth Circuit pointed out that the 


1 


question here, as in the ynch Cc 


whether a mere la € 
ibility of negligent 


that the Fifth Circuit in 
ick & Equipment Compan 


i 


| ulactt 


Internationa 


Thal 


2d 216, deliberately refused t 
t foreclosing lability atter 


failure 


without defective 
uit in Fredericks 
227 F. 2d 450, 
mterred 
] 


cadet 


ot time ¢ Wu 


for the 
Q NEGI 


IGENCE 


Steering Gear Defective— 
Knowledge of Purchaser 


Where a purchaser had knowledge that 
the steering apparatus of his automobile 
was stiff on occasions and there was free 
play on others, he did not assume the 
risk by continuing to drive. There was 
no history of the car suddenly swerving 
to the left. Second Circuit. 


The injured party purchased automobile 


that had been manutactured by the defend 


Product Liability 


ant through an independent, but authorized, 


lealer of the manufacturer. From the very 


moment of purchase the purchaser had 
dithculty with the apparatus of 
the automobile. He complained to the dealet 
that there wheel 
and that at ouldn't 
be turned Phe le pul 


stiff 


steering 


too much pl: in the 


was | 


times it was so f it « 


dealer advised t 
chaser that the automobile was just 


the day of the acc 
5 


about 2 


because it was new. On 


dent the pur 


t 
} ] 

chaser Was driving 
miles per hour automobile veered 
llided 


suddenly to tl left oO with a 


tree Phe 
ad tried 


locke: 





vc of behavior; therefore, the purchaset 


and his wife were victims of a latent defect 
they had no 


which Warning 


of the trial 
that 


from lia 


In affirming the judgment 


thie appellate court concluded 
not insulated 


the dealer, 


a manutacturer 1s 


mility merely because before 


resale, had an opportunity to inspect. th 


automobile and failed to do so. The failure 
dealer to 


hiable » the pu 


make him 


would not 


OT the May 
but it 


whose elis 


Inspect 
re hase < 


relieve the manutacturer ence 


} 


responsible for the hazard 


Was 
] court did not feel 


piace Phe 

necessary to determing 
was latent or not 
recover! 

support e trial 

which lhability 

urt found that 

construction, manutac 

he said car would | e avoide 


defects and 


lant failed 


A REPORT TO THE READER 
} 


Tene 


is disc rim 


involved and th: 


sanctioned by the languag 


collective agreemen 


arbitration board found that the pri 


ct reinvg avg } p 1 produc 


} ] 


as established by fact It emphasized 


that there was no contention about. the 


agent's service to the policyholders on his 


debit and that only complaint about him 


vas his failure to produce new busines 


that the 


training as other 


| t 


The facts were noted agent had 


been given the same men; 


three 
1956 more 


that he had had the 
different staff 
than 50 pet 


assistance ot 
that in 
cent of his production was by 
staff and that 
he was on probation, approximately 90 pet 
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Managers; 


two of the managers; when 


Alexander et ux 
v. Nash-Kelvinator Corporation. United States 
Court of Appeals for the Second Circuit 
November 12, 1958. 15 AutTomMopiLe CAseEs 
(2d) 1021 


cise such reasonable care 


Petition for Certiorari 
Filed in Sheptur Case 


\ petition for certiorari has been filed in 
the Supreme Court (Dkt. No, 634) to re 
Sixth Circuit in 
Gamble Distributing 
“ASES (2d) 1442. In 
dishwasher at a 


view the decision of the 
Sheptur v. Procter «¢ 


Company, 8 NEGLIGENCE ( 


that case a restaurant 


brought an action to recover damages for a 
irritation which she alleged 


severe skin 


was caused by the manufacturer’s detergent 
It was held that the dishwasher’s testimony 
littl effect 


nonprotessional status in 


evidential because ot 
regard to 
the scientific whicl involve: 


Her 


that would qu that it be 


tacts were 
evidence was insufficient and not sucl 


submitted 


Continued from page 148 


third stati 
planned his 


oduction was by the 


Whether he 


used training aids 


cent of his pr 


rl 
WOTK, 


ManaLeet 


and followed up his pre 


rtained, ac 


it held that the 


“ord 
or record 


a . 
call tetters uid not asce 


concluded 
iethod of probatiot 


unsatt performance with dis 


Agent has not 


1 


ge if 


attained the 
District average in the thirteen weeks’ period 
Agent although a 


by the Union has be 


as known t he 
point ot 


and 
contention 


come a practice 


“There is no evidence violation of the 


\greement on the part of the Company, noi 


can its: nm be accepted as arbitrary or 
{The agent] 
opportunity by training and perhaps 
assistance from Staff Managers than 

It is that ; [ his] pro 
duction remained below the 


capricious given 


was 
every 
more 
evident 
District average 
sufficient for Manage 
ment to determine that he was not qualified 


tor a length of time 
The contentions of the 
Union have not been supported, while thos« 
of the there 
fore, is dismissed 


tor his assigned job. 


Company have. This grievance, 
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lity insurance 


demonstrat 


in rules which 
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the light of a 
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ISS 


insure 
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not by the same 
idence as evidence, 
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? (2) 

insure 

A scheduled article 
a recent Californ 


(1) Was the risk or 
iscussed. 


in 
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knowledge. 
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and condoned—of course, 


people. 


idence. 
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Wit EVERY CASE where the defense of 


, there are three bas 
to be answered 
“yes. 
and 


hazard actually increased 
isions helpful 


f hazard is asserted by the 
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thin the knowledge of the 

tion usually ar 


th demonstrative ev 
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3rand-New Guidance on Corporation Law, 
Business Controls! 


understandable guidance on the rules affecting corporations and their 
ns under today’s conditions . . . continuing, dependable help that com- 
and simplicity in bringing you the latest answers to your everyday 
ind business management problems . . then you'll welcome CCH’s 


announced CORPORATION LAW GUIDE! 


i rts” Ke a if 4 } } N ex -Regular “GUIDE Reports” 
on top of latest changes, new methods for planning and managing 
and transactions . . . with expert CCH Editorial Explanation that: 
hat the new rules mean, instead of only what they say @e CUTS ACROSS 
rules, showing you how they apply to corporate activities @ CLARIFIES 
olicies and shows you how to get the most out of them @ CONCEN- 
ctical information needed to make corporate decisions @ POINTS OUT 
s—government contracts, tax-option corporations, executive compensa- 
vernment aids to business, closely held companies, etc. © EMPHA- 
derstanding by explaining how new rules affect familiar practices 
@ RED-FLAGS dangers—new “doing business” angles, 


taxes on interstate activities, etc 
@ REDUCES involved federal and state requirements to 
IN avy A-B-C simplicity. 
Gjuscla Rapid-Reading SUMMARY Highlights New Develo; 
«f, ments—You’ll especially like the separate “Summary” 
that gives you the high spots of new happenings and 
directs you to the accompanying ‘GUIDE Report” where 
ach is covered in detail. (No extra charge to subscribers 
for this special editorial feature.) 
{]) —Included Without Extra Charge—Subscribers receive two 


JE Volumes at no extra charge to start them off with today’s most 


te control techniques and methods. Everything needed is covered 


as been overlooked by CCH Editors in shaping up this big “package” 
uidance. For the GUIDE goes far beyond basic corporation acts by 
and reflecting all pertinent federal and state laws and business controls 


new and different way: With simple, easy-to-understand EXPLANA 


rules affecting corporations 


ie GUIDE analyzes a business opportunity or a business problem, 
itors follow through to show you how to gain all potential benefits 
possible pitfalls So whatever vour interest in corporation law and 
re sure to value the help of these two new GUIDE Volumes, the 


DE Reports,” and the separate “Summary.” 


s low subscription rates are outlined on the handy tear-off card at left. 
e Card will start this immediate and continuing protection your way 


1’5 guarantee of complete satisfaction 
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